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Facts
HM is a 34 year old woman with Ehlers-Danlos Syndrome, a chronic connective tissue disorder characterised by over flexibility and dislocation of joints, fragile and easily damaged blood vessels and weakened muscles.  As a result, she has not been able to walk or stand for the last eight years and has been bedridden for the past two years.  Due to her condition, she can no longer leave her home or be transported to the hospital for rehabilitation care as there is an increased risk of injuries.  In order to stave off the debilitative nature of the impairment, specialists recommend hydrotherapy and in her particular case it was recommended by her doctor that it would improve her quality of life. HM applied for planning permission for an extension of 63 square metres to the house on her privately owned property in order to build an indoor pool for the purposes of rehabilitation.  The Örebo Local Housing Committee denied the building permission given that 45 square metres of the foreseen extension would infringe on land where building is not permitted. HM’s appeal to the Örebo County Council was also rejected. Subsequently, the Karlstad Administrative Court granted HM’s appeal, finding that the interests of HM to use the land for the extension should have preference over general public interest to preserve the area in compliance with the council’s development plan.  In particular, the Administrative Court acknowledged that the pool would be of great importance to HM’s life situation and life quality and would be cost saving for her future care and attention.  It further noted that it is not a realistic alternative for HM to move to another house where her need for a hydrotherapy pool could be met, or to move to another suitable institution.  The Municipality of Örebo appealed this decision to the Administrative Court of Appeal which refused HM’s application stating that such a construction cannot be permitted to be built even as a minor divergence to the development plan.  HM petitioned the Supreme Administrative Court of Stockholm to appeal the decision of the Administrative Court of Appeal and this was refused, thereby exhausting the possibilities of HM seeking a remedy from the Swedish national authorities.
Invoking Articles 1, 2, 3, 4, 5, 9, 10, 14, 19, 20, 25, 26 and 28 of the CRPD, HM claimed that she was discriminated against by the decisions of the Swedish administrative bodies and courts since they failed to take into account her rights to equal opportunity for rehabilitation and improved health, thereby refusing her right to a worthwhile quality of life which was outweighed by public interest to preserve the local council’s development plan.  She noted that a nominally larger departure from the relevant legislation, while probably be regarded as relatively small from the point of view of society, was of vital importance in ensuring her quality of life, including her right to good health.  HM advanced that the application of laws and regulations (in relation to the development plan) which appear to be neutral proved to be unfair towards her and have an indirect effect of discrimination.
With respect to admissibility, the State did not take issue that HM had exhausted domestic remedies, however maintained that her claim did not rise to the basic level of substantiation required and should be declared inadmissible pursuant to article 2(e) of the Optional Protocol. On the merits, the State stated at the outset that the Committee does not have the authority to overturn a judgment by a Swedish Court or a decision by a Swedish authority. Nor does it have the power to replace the domestic judgement or decision with a decision of its own. According to the State, the Committee can only conclude either that the circumstances of the case reveal a violation of the Convention or that there has been no such violation.  While dismissing certain articles invoked by HM as having no bearing on the case, the State addressed Articles 5, 19, 25 and 26 on the merits.
Denying the claim of disability based discrimination, the State contended that HM’s rejection of the application for a building permit was in no way due to her disability, but is consistent with practice that applies equally to all.  Regarding Article 19, the State affirmed that service accommodation is non-compulsory for individuals and that alternative measures were available to facilitate individuals with specific needs to live in their own homes, e.g. contribution to home adaptation, personal assistance and home help. Concerning HM’s claims under Articles 25 and 26, the State argued that county councils have the obligation to provide health and rehabilitation services and that the Planning and Building Act, which sets out the development plan, did not have any relation with her right to health and rehabilitation.  Advancing that HM had not shown anything to the contrary, the State presumed that she had been offered treatment by the county council in accordance with her needs, and concluded that need for a hydrotherapy pool to receive adequate care was unsubstantiated.
Consideration of admissibility
The Committee considered that Articles 1 and 2 of the Convention were inadmissible and do not in principle give rise to free-standing claims under the Convention, and therefore can be invoked in the framework of individual communications under the Optional Protocol only in conjunction with other substantive rights guaranteed under the Convention. Further, finding that HM did not sufficiently substantiate her claims under Articles 9, 10, 14 and 20, the Committee found them inadmissible under article 2(e), of the Optional Protocol, and accepted to proceed to examination on the merits of what the Committee found to be substantiated claims related to Articles 3, 4, 5, 19, 25, 26 and 28 of the Convention.
Consideration of merits
Article 5: The Committee observed that a law which is applied in a neutral manner may have a discriminatory effect when the particular circumstances of the individuals to whom it is applied are not taken into consideration. The right not to be discriminated against in the enjoyment of the rights guaranteed under the Convention can be violated when States, without objective and reasonable justification, fail to treat differently persons whose situations are significantly different.  While recalling that discrimination includes the denial of reasonable accommodation as inscribed in Articles 2(3) and 2(4), and noting that the relevant legislation allowed for departures from the development plan meaning that it could accommodate, when necessary in a particular case, an application for reasonable accommodation aimed at ensuring to persons with disabilities the enjoyment or exercise of all human rights on an equal basis with others and without any discrimination, and recognising that HM’s health condition is critical and access to a hydrotherapy pool at home is essential and an effective – in this case the only effective – means to meet her health needs, the Committee concluded that the State failed to provide reasonable accommodation on the grounds that the departure from the development plan in HM’s case would not amount to “disproportionate or undue burden” on the State.
Articles 25 & 26: The Committee therefore considered that the decisions of the domestic authorities to refuse a departure from the development plan were disproportionate and produced a discriminatory effect that adversely affected HM’s access, as a person with disability, to the health care and rehabilitation required for her specific health condition. 
Accordingly, the Committee concluded that the author’s rights under Articles 5(1), 5(3), 25 and the State Party’s obligations under Article 26 of the Convention, read alone and in conjunction with Articles 3 (b), (d), and (e), and 4(1) (d) of the Convention, were violated.
Article 19: The Committee noted HM’s claim that, in the absence of an indoor hydrotherapy pool at home, she will eventually have to enter a specialised health-care institution, and acknowledged that the State did not refute these allegations. Recalling Article 19(b

 HYPERLINK "http://www.ohchr.org/EN/HRBodies/CRPD/Pages/ConventionRightsPersonsWithDisabilities.aspx" \l "19" 
) of the Convention, which requires States parties to take effective and appropriate measures to facilitate full enjoyment by persons with disabilities of their equal right to live and participate in their communities by ensuring that persons with disabilities “have access to a range of in-home, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community”, the Committee interpreted the denial of access to hydrotherapy in her home, impeded the only option that could support her living and inclusion in the community. The Committee therefore concluded that HM's rights under Article 19(b) of the Convention were violated.
Conclusions

The Committee finds that there is a violation of Articles 5(1), 5(3), 19(b), 25 and 26, read alone and in conjunction with Articles 3 (b), (d) and (e), and 4(1) (d), of the Convention. 

The Committee recommended that the State is under an obligation to remedy the violation of HM’s rights, including by reconsidering her application for a building permit for a hydrotherapy pool, taking into account the Committee’s Views. The Committee also recommended that the State should provide adequate compensation to HM for the costs incurred in filing the communication.  Furthermore, the State is under an obligation to take steps to prevent similar violations in the future, including by ensuring that its legislation and the manner in which it is applied by domestic courts is consistent with the State’s obligations to ensure that legislation does not have the purpose or effect of impairing or nullifying the recognition, enjoyment or exercise of any right for persons with disabilities on an equal basis with others.
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