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Facts

The petitioner X, accused of crimes against humanity, suffered a stroke during his pretrial detention which resulted in a cognitive disorder, partial loss of vision and mobility problems requiring him to use a wheelchair. 

The Criminal Oral Tribunal authorised his transfer to a private medical institution where his health status was stabilised.  The medical institution informed that the petitioner was able to continue the treatment as an out patient. The same day, the petitioner requested the Tribunal that he be held in home arrest because he needed to pursue his medical treatment and attend the hospital on a daily basis, and that he required housing adequate for his disability and that the long distance between the penitentiary and the hospital should be considered.    

His petition for home arrest was rejected and an order was made for his transfer to the Penitentiary Hospital of the City of Buenos Aires, and it was indicated that everything would be done to provide him with the recommended rehabilitation treatment and that his “preventive detention” did not prevent his treatment. 

In June 2011, within a habeas corpus application, the Penitentiary Attorney (office that protects the rights of persons in prison) stated that ambulatory treatment was necessary: the transfers from the penitentiary centre would contribute to the failure of the treatment.    

In July 2011, the Penitentiary Hospital informed that the petitioner refused rehabilitation treatment although the hospital had its own kinesiology and occupational therapy services. The same refusal by the petitioner occurred when he was about to be transferred to a clinic to coordinate a new treatment.  

In December 2011, the Criminal Oral Tribunal rejected once more the petitioner’s request for home arrest, considering that his physical state and health did not support the conclusion that he was not able to recover while being imprisoned or that it was not possible that he was well cared for in the prison. Nothing was raised to demonstrate that he could only be adequately treated if he was detained in his home, and the Tribunal considered that wherever the petitioner was to be detained, he had to be transferred to the rehabilitation centre and thus the risks would not be eliminated by his home arrest. The petitioner appealed this decision but the High Federal Criminal Court rejected the appeal.    

Invoking Articles 9, 10, 13, 14(2), 15(2), 17, 25 and 26, the petitioner filed his individual communication before the CRPD Committee. He argued that prison conditions were affecting his physical and mental health. He said he could not maintain personal hygiene because he could not get to the bathroom on his own. He also said that he had not received the rehabilitation recommended by his doctors, as it required a 32 km journey by ambulance to a specialist centre that risked aggravating his spinal problems.  He also referred that any decision on the relevance of his detention in a penitentiary centre should take into account his health, the lack of infrastructure and medical and care services, as well as the effects of such a measure on his health. He stated that the judicial bodies took arbitrary decisions against him, including forcing him to attend the Criminal Oral Tribunal hearing and then leaving him for six hours either in the ambulance or in a separate room, different from that of the Court. In addition, he highlighted once more that home arrest would allow him to continue his treatment in the private medical institution of his choice that is only 5 kilometres away.
The State Party requested the Committee to declare the communication inadmissible under Articles 2(d) & (e) of the Optional Protocol. It highlighted that the petitioner had been a police officer in the Province of Buenos Aires during the last military dictatorship (1976-1983) and he had been convicted in April 2011 to a life sentence for different crimes, including two homicides, and that decision had been appealed and not yet confirmed when the State presented its observations. Among others, the State pointed out that the home arrest request was irrelevant because in any case the petitioner had to be transferred to the rehabilitation centre for treatment. In addition, it highlighted that the medical certificates issued by the private institution, stating that the petitioner required high quality rehabilitation available in that centre and allegedly not provided by the penitentiary, sought to support the request for home arrest.

Consideration of admissibility

The Committee considered that the communication raised several issues and could be analysed under Articles 9; 10; 14(2); 15(2); 17; 25 and 26 of the Convention.

First, the Committee established that the case was not being treated under other international procedure of examination or settlement.  

Second, regarding the petitioner’s allegation related to Article 13 of the CRPD, based on the fact that he was obliged to go to the court for the trial proceedings against medical advice, and then forced to stay either in the ambulance or in a separate room to the court room, the Committee considered that there was no evidence that the petitioner had exhausted domestic remedies in this respect and thus declared the petition partially inadmissible on this point.

The State argued that the petitioner did not exhaust domestic remedies, as required by Article 2(d) of the Optional Protocol, before lodging his complaint before the CRPD Committee because he did not approach the Supreme Court by filing an extraordinary appeal against the decision of the Federal Criminal High Court. Nevertheless, the Committee considered that the petitioner’s efforts were sufficient; he had applied to the courts several times seeking home arrest, or his transfer and his rehabilitation treatment. In addition, the State did not explain its assertion why the extraordinary appeal would have constituted an adequate and effective remedy. The Committee also suggested that the time required for an extraordinary appeal would have been excessive. Therefore, Article 2(d) of the Optional Protocol, concerning the exhaustion of domestic remedies, posed no obstacle to the admissibility of the petition.

Finally, the Committee disregarded the State’s allegation that the petition should be declared inadmissible under Article 2(e) of the Optional Protocol as ill-founded because the allegations were generic, imprecise and lacked support.

Consideration of the merits

Articles 9 and 14: The Committee took note of the Petitioner’s comments on the conditions of detention, the lack of accessibility and the negative consequences on his daily life and his health, as well as of the information provided by the State Party concerning the modifications undertaken in order to guarantee the accessibility of his cell and the bathroom. In addition, other public authorities informed of the existence of an accessible path to the yard and a bell to call a nurse 24 hours, all day long. 

The Committee recalled that Article 14(2) requires that persons with disabilities deprived of their liberty have the right to be treated according to the purposes and principles of the Convention, including the provision of reasonable accommodation. In addition, it highlighted that accessibility is a general principle of the Convention that is applicable to situations of persons with disabilities deprived of their liberty, and thus States have the obligation to adopt measures to guarantee it in detention centres by identifying and eliminating obstacles and barriers in order to enable persons with disabilities to live independently and fully participate in all aspects of life in detention.

Although the Committee recognised the efforts undertaken by the State, it considered that the latter had not demonstrated that the accommodations adopted in the detention centre were sufficient to ensure accessibility to the bathroom, shower, yard and infirmary. In addition, the State had not alleged the existence of obstacles to take all possible measures to guarantee the petitioner’s mobility and had not contradicted his assertions about the persistent existence of architectural barriers. Therefore, it found a violation of Articles 9(1) & (2) and 14(2) of the Convention    

Article 17: As a consequence of the lack of accessibility and failure to provide reasonable accommodation, the petitioner was subjected to precarious conditions of detention incompatible with Article 17 of the Convention. 

Articles 25 & 26: Highlighting the State obligations provided by these Articles, in conjunction with Article 14(2), the Committee recalled that States Parties are specifically obliged to guarantee the rights of persons deprived of their liberty as a result of a criminal process, due to the fact that penitentiary authorities exercise strong power and control over them. Concerning the case, the Committee observed that there was no doubt that the petitioner required medical and rehabilitation treatments. It pointed out that it was aware of the contradictions between the petitioner and the State regarding the quality of the treatment received.  Nevertheless, it established that the petitioner’s assertions were not supported by sufficient evidence and that the judicial bodies intervening had adopted measures that met his medical needs. Thus, the elements were insufficient to conclude violations of Articles 25 and 26 of the Convention.

Articles 10 & 25: The Committee took note of the petitioner’s allegations regarding the fragility of his health and the serious risks arising form his surgery. It also observed that the petitioner alleged that the State had subjected him to risk of his life and health when committing him to a penitentiary centre and obliging him to follow medical treatment which involved frequent transfers in ambulance. Recalling that several medical opinions had been given, even by doctors of the petitioner’s choice, the Committee pointed out that they were not conclusive about the risks when being transferred in ambulance. Thus, the Committee did not have enough elements before it and could not conclude that the transfers in a high quality ambulance with a doctor on board from and to the penitentiary, as well as the petitioner’s penitentiary detention, constituted violations of Articles 10 and 25 of the Convention. 

Conclusion

The Committee found a violation of Articles 9(1)(a) and (b), 14(2) and 17 of the Convention. 

The Committee recommended that the State is under the obligation to remedy the violations of the petitioner’s rights by:

· providing accommodations in the detention centre that guarantee his access to the penitentiary facilities and services on an equal basis with other detainees; and

· reimbursing the petitioner the legal fees incurred in the communication procedure.

In addition, the Committee required the State to ensure, in consideration of the patient’s right to consent to or reject medical treatment, that the petitioner has access to adequate and timely health care and continuous and full access to adequate rehabilitation treatment.

In general, the State is under the obligation to prevent similar violations in the future and, in particular, to :

· adopt appropriate measures and provide reasonable accommodation to guarantee that persons with disabilities deprived of their liberty can live independently and fully participate in all aspects in the detention centre; 
· take appropriate action and provide reasonable accommodation to ensure that persons with disabilities deprived of their liberty have access to all detention facilities and services on an equal basis with other detainees;

· take appropriate measures to ensure that persons with disabilities deprived of their liberty have access to medical treatment and rehabilitation in order to enjoy the highest attainable standard of health without discrimination; 
· ensure that detention conditions for persons with disabilities do not, as a result of lack of accessibility and reasonable accommodation, lead to conditions which cause more suffering and provoke greater physical and psychological harm that could lead to cruel, inhuman and degrading treatment impacting upon the physical and mental integrity of the individual;, and 
· provide adequate and regular training on the Convention and the Optional Protocol to judges, judicial and penitentiary officials, including health related staff.      
The Committee called on the State party to submit to the Committee, within six months, a written response, including information on action taken in light of the Committee’s Views and recommendations.  

The State party is also requested to publish the Committee’s Views, to have them translated into the official language of the State party and circulate them widely, in accessible formats, in order to reach all sectors of the population.
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