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Facts
The author has been diagnosed with “autism with a moderate development disorder”. He is a student in a school for children with special needs and he used the “facilitated communication” method as a tool of communication to interact with staff and other students. On 19 December 2014, the Swedish Schools Inspectorate ordered the municipality of Gothenburg to ensure that facilitated communication was not used in any of the municipality’s operations. The municipality implemented that decision. The author alleged that decision amounts to a violation of his rights to education and to legal capacity, and has an impact on his health and on his freedom of expression. Since the prohibition of that facilitated communication, he has faced barriers to participate in teaching sessions, to express his will to the staff at the school, and his health has been deteriorated by the prescription of one or two pills of Valium, a heavy narcotic drug, per day.
  
The author argues that decision does not comply with the Convention and the Committee’s general comment No. 1 (2014) on equal recognition before the law. He appealed the Schools Inspectorate’s decision to the Administrative Court in Stockholm. On 21 January 2015, the court decided that the Schools Inspectorate was not subject to appeal according to the Education Act and could be appealed under the Administrative Procedure Act, if the decision is necessary to satisfy the right to judicial proceedings under article 6.1 of the European Convention for the Protection of Human Rights and Fundamental Freedom. However, as the use of facilitated communication was not considered as a civil right referred to article 6.1 of the European Convention for the Protection of Human Rights and Fundamental Freedom, the decision of the Schools Inspectorate could not be appealed. The author appealed the decision of the first instance court. On 13 February 2015, the Administrative Court of Appeal rejected his request for leave to appeal.

The complaint submitted to the Committee
The author claims that State has breached its obligations under Articles 5, 24 and 25, in conjunction with Articles 2, 3, 4, 9, 12 and 21 of the CRPD.

Regarding Article 24 as read in conjunction with article 2, 9, 12 and 21, he argues that he has been denied the right to make a choice on an individual basis as to his method of communication, due to an error in the categorization of facilitated communication as a teaching method, which results a disability-based discrimination. Further, he stresses the obligation of States parties to facilitate diverse forms of communication by respecting the choice done by persons with disabilities between different modes of communication in order to respect an inclusive approach.

Regarding 5(2) and (3), he argues that his chosen method of communication would not constitute a “disproportionate or undue burden” for the State party, as before the decision of 19 December 2014, he was using facilitated communication. He added that there is discrimination between persons with disabilities and other persons, as there is no scientific basis to assess the validity of the communication preferences of the latter.

Regarding 25, the author argues that his behaviour due to a lack of communication leads him to take medicine containing potentially addictive substances and put his and others health at risk. Therefore, the author requests the Committee to ensure that State party provides him with an opportunity to communicate through facilitated communication at his school. 

State party’s observations on the admissibility and merits
The State submits that submits that the author failed to exhaust available domestic remedies as he did not appeal to the Supreme Administrative Court. Therefore, the State considered that communication should be declared inadmissible under article 2(d) of the Optional Protocol and rule 68 of the Committee’s rules of procedure. Further, the State argues there is nothing to suggest that an appeal to the Supreme Administrative Court would have been unreasonably prolonged or unlikely to bring effective relief.

The author’s comments on the State party’s observations
The author rejected the State’s contentions that her communication is inadmissible pursuant to article 2(d) of the OP. The author argues that the proceedings would have been unreasonably prolonged and unlikely to bring to effective relief referring to the practice of the Supreme Administrative Court and the jurisprudence of the Committee.

The author alleged that, according to the website of the Supreme Administrative Court, it would only grant leave in 2 per cent out of the 8,000 applications, and “in practice, the administrative courts of appeal are the final instance in most cases”.

Concerning the jurisprudence of the Committee, in particular the communication on A.F. v. Italy[footnoteRef:2], the author argues that the two restricted categories for appeal to the Supreme Administrative Court are similar to the four exceptional cases which the Italian Court of Cassation had jurisdiction. Finally, the author notes the hypothetical possibility to exhaust domestic remedies would have extended the grave suffering. [2:  CRPD/C/13/D/9/2012, A.F. v. Italy, Views adopted on 27 March 2015, para. 7.7.] 


State party’s further observations
The State considered that there is a difference between the Italian and the Sweden legislations. Indeed, the Sweden Supreme Administrative Court is able to re-examine the merits of the case. Therefore, there is still a possibility to appeal a decision not to grant leave to appeal to the Supreme Administrative Court.

[bookmark: admissibility]Issues and proceedings before the Committee
Consideration of admissibility
First, the Committee ascertained that the same matter has not already been examined by it and has not been or is not being examined under another procedure of international investigation or settlement, as required by article 2(c) of the OP.
Regarding inadmissibility for non-exhaustion of domestic remedies, the Committee notes the State party’s argument that the complaint should be declared inadmissible, as the author failed to appeal the decision of the Administrative Court of Appeal to the Supreme Administrative Court. Further, it notes the author’s argument that an appeal to the Supreme Administrative Court would have been unlikely to bring effective relief. It also notes that the two categories of cases for which the Supreme Administrative Court may grant leave to appeal, namely: (a) if it is of importance for guidance in the application of the law that the appeal is examined; or (b) if there are extraordinary reasons for such an examination, such as a cause for a judicial review, or if the outcome of the case in the Administrative Court of Appeal was obviously due to a gross oversight or error.

The Committee recalls, “that domestic remedies need not be exhausted if they objectively have no prospect of success[footnoteRef:3], but that mere doubts as to the effectiveness of those remedies do not absolve the author from the obligation to exhaust them[footnoteRef:4]”.However, the Committee considered the elements provided are not sufficient to conclude that the author’s case could not have fallen within of the two categories of cases to grant a leave to appeal, and to conclude that the proceedings would have been unduly prolonged, notably compared to the delay he had to appeal the decision of the Administrative Court in Stockholm to the Administrative Court of Appeal. [3:  CRPD/C/16/D/7/2012, Noble v. Australia, Views adopted on 2 September 2016, para. 7.7 and Human Rights Committee communication No. 941/2000, Young v. Australia, Views adopted on 18 September 2003, para. 9.4.]  [4:  Human Rights Committee communication No. 674/1995, Kaaber v. Iceland, decision 5 Nov 1996, para. 6.2.] 


Conclusion
The Committee concluded that the communication is inadmissible under article 2(d) of the Optional Protocol.
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