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VII. DEPRIVATION OF LIBERTY OF PERSONS WITH MENTAL

HEALTH PROBLEMS AND OF “DANGEROUS” PERSONS

A. Obligatory mental health care

94. In 1978, Law No. 180 (referred to as “Basaglia’s law” after the psychiatrist whose ideas underlie it) and the subsequent Law No. 833 on the national health service brought about a radical change in the treatment of persons with mental disabilities. Previously, persons with mental health problems were interned in insane asylums on the basis of a judicial finding that they were “dangerous for themselves and others and constituted a public scandal”. The intention of the reform was to reduce drugs treatment and restraints and strengthen the patients’ human relationships with doctors, nurses and - particularly - their communities. The law ordered the closing of insane asylums (which was completed only in 1994) and charged local health care units with providing treatment. Where a person with mental health problems does not voluntarily undergo health care, he or she can be subjected to “obligatory health care” (trattamento sanitario obbligatorio, TSO). The criterion for subjecting a person to TSO is no longer the person’s “dangerousness” but an assessment of this or her medical needs.
95. Obligatory health care measures are recommended by a medical doctor, ordered by the mayor (as highest administrative authority at the local level), and carried out in hospitals or local health care facilities. The initial order for TSO can last up to seven days. It can be renewed, but the renewal has to be approved by a judge. Obligatory health care can imply a measure of deprivation of liberty, as the patient subjected to it is not free to leave the psychiatric hospital in which he or she is being treated. 
96. The Working Group visited one psychiatric hospital and interviewed patients, doctors and a representative of the association of family members of mental health patients. The atmosphere was that of a hospital and there was no apparent difference in treatment between the (minority of) patients undergoing obligatory treatment and those who were voluntarily committed to the hospital. There were no apparent restraints on the patients’ freedom of movement.

B. Internment in a judicial psychiatric hospital

97. On the criminal justice side, if a court acquits finds a defendant to have committed an offence but acquits him or her on grounds of insanity it may order internment in a judicial psychiatric hospital (OPG) as a “security measure”. The Criminal Code establishes, depending on the gravity of the offence, the minimum duration of the security measure, which varies from two to ten years. Once the duration of the “security measure” imposed in the judgement has expired, a judge will assess whether the person still constitutes a danger to the community and, if so, will order an additional period of detention in the OPG. There is no limit to the extension of this deprivation of liberty which, it is important to stress, is not based on the gravity of the internee’s past conduct, but on an assessment of the future risk he or she poses.

98. The Working Group visited one of the five OPGs in Italy. It was, in appearance and for all practical purposes, a prison with a reinforced presence of mental health professionals. In addition to internees who were found not responsible on grounds of insanity, the OPGs also host persons on trial who, because of their mental health situation, are kept on remand in an OPG instead of a prison, convicts who developed a mental health problem after conviction, and persons under observation.
IX. CONCLUSIONS

109. Finally, regarding the deprivation of liberty of persons with mental health problems, the reform of the health care laws which abolished closed institutions has not been reflected in similar reforms regarding judicial psychiatric hospitals. The system of open-ended “security measures” for persons considered “dangerous” on the basis of mental illness, drug-addiction or otherwise might not contain sufficient safeguards.
X. RECOMMENDATIONS

123. The Government should consider reforms of the Judicial Psychiatric Hospitals in line with the 1978 reforms of the mental health care institutions. The principle whereby “persons who are found to be insane shall not be detained in prisons” (Rule 82 of the UN Standard Minimum Rules for the Treatment of Prisoners) should be given full effect.
