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Report of the Special Representative of the Secretary-General on human rights and transnational corporations and other business enterprises 

State obligation to provide access to remedy for human rights abuses by third parties, including business: An overview of international and regional provisions, commentary and decisions
A/HRC/11/13/Add.1 

Building on research previously conducted by the Special Representative, this report examines the scope of State obligations to provide access to remedy for third party abuse, including by business, under the following international human rights treaties: the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, the International Convention on the Elimination of All Forms of Racial Discrimination, the Convention on the Elimination of All Forms of Discrimination Against Women, the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Convention on the Rights of the Child, the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, and the Convention on the Rights of Persons with Disabilities. It also discusses the scope of States’ obligations under the main regional human rights treaties: the American Convention on

Human Rights, the European Convention on Human Rights and the African Charter on Human and Peoples’ Rights.
III. STATE OBLIGATIONS TO PROVIDE ACCESS TO REMEDY UNDER

THE CORE INTERNATIONAL HUMAN RIGHTS TREATIES
10. This section considers the following international human rights treaties and relevant commentaries by the respective bodies charged with monitoring their implementation: the International Covenant on Civil and Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural Rights (ICESCR), the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), the Convention on the Rights of the Child (CRC), the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (ICRMW), and the Convention on the Rights of Persons with Disabilities (CRPD).

44. The Committee has expressed concern at the lack of effective State policy to prevent and punish violence against “at-risk” or vulnerable groups like women, children and ethnic and other minorities, including when it is committed by private actors. The State action requirement in the Convention means that the Committee has not focused on abuse by private business actors to the same extent as the other treaty bodies. However, it has observed that States are responsible for ensuring that all detention facilities comply with the Convention’s guarantees, which by implication must encompass facilities that have been outsourced by the State and are privately run. The Committee noted that:

“each State party should prohibit, prevent and redress torture and ill-treatment in all contexts of custody or control, for example, in prisons, hospitals, schools, institutions that engage in the care of children, the aged, the mentally ill or disabled, in military service, and other institutions as well as contexts where the failure of the State to intervene encourages and enhances the danger of privately inflicted harm.”

H. Convention on the Rights of Persons with Disabilities

56. As one of the most recent international human rights treaties, the CRPD explicitly mentions business in article 4 (1) (e), which requires States parties to “take all appropriate measures to eliminate discrimination on the basis of disability by any person, organization or private enterprise.”
57. The CRPD requires States parties to make provision for effective access to justice for persons with disabilities (which is distinct from a general obligation to provide access to remedy for violations of Convention rights). Article 13 provides that:

“1. States parties shall ensure effective access to justice for persons with disabilities on an equal basis with others, including through the provision of procedural and age-appropriate accommodations, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages.

“2. In order to help to ensure effective access to justice for persons with disabilities, States parties shall promote appropriate training for those working in the field of administration of justice, including police and prison staff.”
58. The Convention also details the rights of persons with disabilities in the context of employment, referring in article 27 (1) (b) to the State obligation to “Protect the rights of persons with disabilities, on an equal basis with others, to just and favourable conditions of work, including ... the redress of grievances”.
59. It remains to be seen what views the newly established Committee on the Rights of Persons with Disabilities will offer with respect to State obligations to provide access to remedy for business-related abuse.

