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IDA submission to the CRPD Committee’s call for

practical and theoretical papers on the implementation of Article 9 of the CRPD

IDA welcomes the Committee’s initiative to elaborate a General Comment on Article 9 and to seek input on the subject from organisations of persons with disabilities.  This submission will concentrate on responding to specific areas of the Committee’s enquiry, namely the interface between accessibility and non-discrimination, the nature of accessibility as defined in the CRPD, its relation with progressive realisation and reasonable accommodation, and finally, the central role of organisations of persons with disabilities (DPOs) in formulating national policies and standards on accessibility and in monitoring their implementation.

Article 9 - Accessibility
The CRPD represents perhaps the best example of an international human rights treaty which embodies the universal, indivisible and interdependent nature of human rights.  The longstanding artificial divide between civil and political rights, and economic, social and cultural rights is effectively and forever pierced by the CRPD joining the corps of international human rights law, and the intimacy amongst rights is highlighted through its articulation of principles and rights provisions which traverse the entire treaty, and collectively drive the shift of paradigm.

Accessibility occupies an essential element of the paradigm shift.  Whereas the medical model targets persons with disabilities themselves as objects of treatment or correction in efforts to have them adapt to society, accessibility confronts the social constructs which are at the origin of the barriers to equal and effective participation in society. These social constructs are widely conceived in the CRPD and relate to the physical environment, services, attitudes, information and communications, encompassing all areas of enjoyment and exercise of rights.  For example, providing an accessible curricula for children with intellectual disabilities so that they may enjoy their right to education on an equal basis with others; ensuring that information on reproductive health services is made available in sign languages, Braille and accessible formats so that persons with disabilities can exercise their right to health on an equal basis with others; securing training to airline and airport staff so that persons with disabilities are not denied travel on account of presumed risk, to the end of respecting their freedom of movement on an equal basis with others. 

It is through measures of accessibility that most rights are made tangible to persons with disabilities; accessibility bridges the gap between the exclusive architecture of the society of yesterday and the universally designed society which the CRPD advocates.  It is both a principle touching upon all rights as a pre-requisite for their exercise, as well as being a right in itself, much in the way that non-discrimination is both a principle and a right in and of itself.

Accessibility and non-discrimination 

Accessibility and non-discrimination both aim to combat the barriers which impede concrete and effective exercise of rights by persons with disabilities.  Articles 5 and 9 of the CRPD constitute rights whose objective is the transformation of consciousness of/and society for the inclusion of persons with disabilities in all their diversity.  Non-discrimination applies generally to any distinction, restriction or exclusion whose effect results in a lesser or nullified guarantee of rights.  The measure of prohibition of discrimination however is often insufficient to restore substantive equality given that patterns of discrimination are systemic, embedded in society and culture. Accessibility comprises measures to undo such systemic practices and specifically tackles those distinctions, restrictions and exclusions which relate to body and mind; i.e. with the actual or perceived impairments themselves, whose interaction with societal barriers create disability.  

Article 9 is two fold: it aims to eliminate the barriers by buildings, roads, transportation and other indoor and outdoor facilities, including schools, housing, medical facilities and workplaces; and Information, communications and other services, including electronic services and emergency services (Article 9(1)) ; and includes also positive measures to develop and monitor the implementation of accessibility standards and guidelines for facilities and services destined to the public ; provide training for stakeholders ; accessible signage and formats ; assistance and support; and access to information and communications technologies and systems (Article 9(2)).  

While accessibility measures aimed at the elimination of existing barriers will take time, legislation should ensure that no new barriers are constructed and that any refurbishment of buildings and infrastructure, or acquisition thereof, should meet accessibility standards.  Further, reasonable deadlines should be established by States (through the formulation of national accessibility plans) with identified budget allocation and the involvement of DPOs in the development and decision-making processes preceding implementation, as well as in the monitoring and evaluation of implementation. 

Like Article 5, Article 9 seeks to achieve substantive equality by which equal opportunities are made available to ensure the full enjoyment and exercise of all rights by persons with disabilities on an equal basis with others.

Accessibility, progressive realisation and reasonable accommodation 

The CRPD integrates the principle of progressive realisation of economic, social and cultural rights in Article 4(2).  Often measures of accessibility will be subject to progressive realisation given the resources required to transform and adapt environments and services.  However, progressive realisation does not absolve States from fulfilling the right to accessibility; the provision places a continuing obligation on States to work towards the realisation of rights through implementing accessibility measures and by refraining from any regressive steps.  In addition, several measures will not be conditional upon the availability of resources- e.g. developing and adopting standards, formulating a national accessibility plan, adopting and amending legislation and policies- these are immediate obligations on the part of the State.   

Whilst accessibility measures may require progressive realisation dependent on the resources available within a State, States have an obligation to make reasonable efforts (i.e. the necessary and appropriate modifications and adjustments which do not impose a disproportionate or undue burden) to accommodate an individual in a particular situation to ensure the enjoyment or exercise of their rights on an equal basis with others.  Full accessibility and inclusion may not be achievable overnight and require progressive implementation, but measures specific to particular cases can and must be taken in the interim to give effect to rights.  Reasonable accommodation recognises that several positive steps can be taken to integrate a specific individual in the workplace, in school, in society without undue hardship on the part of the State or duty bearer, and the failure to take such reasonable measures to accommodate the active participation of persons with disabilities is a form of discrimination.  

It is inherent in the concept of reasonable accommodation that considerations for effective participation and exercise of rights must be made on a case by case basis. On the one hand, to ensure a proportionate and reasonable means to remove a barrier by a duty bearer: while a solution to integrate into the workforce a person with a disability could be considered reasonable for a larger company or a government body, the same arrangement may constitute an undue burden for a smaller employer without the same means at hand.  On the other hand, and more importantly, reasonable accommodation is carried out on a case by case basis in order to offer a solution which corresponds to the individual concerned whose lived experiences, preferences and needs will vary from others, including those belonging to the same disability constituency.  Reasonable accommodation must be provided with the intrinsic recognition that there is no one size fits all solution, and it is fundamentally individual oriented. 

Frequently, reasonable accommodation is confused with accessibility.  Reasonable accommodation does not amount to applying the criterion of reasonableness with respect to general accessibility measures.  There is a need to clarify and distinguish the general and systemic nature of accessibility, which aims at rendering structures, services and society accessible to all persons with disabilities, with the individualised nature of reasonable accommodation applicable to a particular situation.  Certainly, there is an intimate link between accessibility and reasonable accommodation.  The more that accessibility is implemented across the board, the less there will be a need to provide reasonable accommodation.  For example, there will be less a need to reasonably accommodate (moving a classroom to the ground floor to accommodate a child in a wheelchair), the more accessible a school becomes (installing ramps and a lift).   Whilst the implementation of accessibility will no doubt reduce the need to provide reasonable accommodation, it must be acknowledged that there will nevertheless arise situations which require individual adaptations in the form of reasonable accommodation.

The central role of organisations of persons with disabilities in implementing Article 9

Persons with disabilities and their representative organisations (DPOs) must play a central role in defining and developing accessibility standards, and in the monitoring of the implementation of those standards.  Whilst the formal adoption of standards, laws and policies, including formulation of legally enforceable penalties, guidelines and tools for implementation, are incumbent on the State, DPOs constitute a pool of resources for the State to better inform both the substantive and procedural aspects of the right to accessibility.  Persons with disabilities, as experts by experience, and as the ultimate beneficiaries of accessibility measures should be involved in all stages of development, implementation and evaluation to ensure that the end result reflects enhanced participation and the improved exercise of rights in the daily lives of all persons with disabilities, including children, women, older persons, and those living in rural areas.

Furthermore, involving DPOs in State action with respect to accessibility is not only intuitive as they constitute and represent the clients of accessible services, information and communications, it is also a legal obligation set out in the CRPD.  Article 4(3) of the CRPD engages States to closely consult with and actively involve persons with disabilities through their representative organisations in the development and implementation of legislation and policies to implement the CRPD, and in other decision-making processes concerning issues relating to persons with disabilities.  DPOs thus have a legitimate role to play in ensuring the State give effect to the right to accessibility and can assist by participating in the formulation of guidelines, tools and training for the State and private actors on what is reasonable accommodation and on how to assess disproportionate burden.  Similarly, DPOs have a role in monitoring the implementation of this right, for example by evaluating the progressive nature of realising accessibility and whether the steps taken have been to the maximum of the State’s available resources.  DPOs could also call for State action collectively through the lodging of class actions in cases of violation of accessibility legislation.

Recommendations

IDA makes the following recommendations to the CRPD Committee in the elaboration of a General Comment on Article 9:

· Continue close consultation with and active involvement of persons with disabilities and their representative organisations in the drafting process of this General Comment, including the opportunity to provide comments and input to successive drafts.

· Within the General Comment, clearly set out the significance of accessibility in the shift of paradigm reflected in the CRPD, in particular the transversal nature of accessibility both as a principle and complementary provision which impacts on the enjoyment and exercise of all rights set out in the CRPD, as well as being a right in and of itself.   

· In order to better guide States and stakeholders, specify within the General Comment what would constitute a violation of Article 9, inter alia, the absence of accessibility standards, absence of law with penalties/sanctions for non-compliance with standards, requirement of a national strategy on accessibility including regional and municipal accessibility plans, requirement and respect of deadlines to achieve accessibility targets, monitoring the granting of permits and licenses of new services and constructions conditional upon respect of accessibility standards.

· Highlight within the General Comment that accessibility is not limited to physical structures such as the installation of ramps in buildings, but extends to services including both public and private transportation, health, education, employment and social services, and all forms of information and communication (which should be made available in spoken and signed languages, display of text, Braille, tactile communication, large print, accessible multimedia as well as written, audio, plain-language, human-reader and augmentative and alternative modes, means and formats of communication, including accessible information and communication technology, Article 2, CRPD).
· Elaborate on the intimate link between accessibility and non-discrimination and the role of accessibility, reasonable accommodation and universal design in removing discriminatory barriers to ensure greater independence and the full participation of all persons with disabilities in all aspects of life.  
· Clarify the limited application of progressive realisation with respect to accessibility and the continuing obligation on States to adopt measures and to refrain from regressive steps.   Call on States Parties to collect comprehensive data on the concrete measures taken to implement Article 9 with respect to all rights.

· Call on States to incorporate reasonable accommodation into their legal frameworks as an individual oriented approach to ensure the guarantee of rights, including the explicit recognition that the denial of reasonable accommodation is a form of discrimination, of which the obligation is immediately applicable, carrying penalties for offenders and providing remedies for victims in accordance with anti-discrimination provisions.  Ensure that there are effective mechanisms to invoke the right to accessibility before the courts through individual or class actions.  Facilitate the understanding and provision of reasonable accommodation by State and private actors by developing guidelines and tools and conducting training in close consultation with DPOs.
· Call on States Parties to develop accessibility standards, legislation and guidelines in close consultation with organisations of persons with disabilities covering all disability constituencies with attention to the participation of children and adolescents with disabilities, women with disabilities, older persons with disabilities, and persons with disabilities living in rural areas.  Adoption of existing accessibility standards should equally be considered, for example the Web Accessibility Initiative (WAI) which are widely regarded as the international standard for web accessibility.
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The International Disability Alliance (IDA) is a unique, international network of global and regional organisations of persons with disabilities. Established in 1999, each IDA member represents a large number of national disabled persons’ organisations (DPOs) from around the globe, covering the whole range of disability constituencies. IDA thus represents the collective global voice of persons with disabilities counting among the more than one billion persons with disabilities worldwide, the world’s largest – and most frequently overlooked – minority group. Currently comprising eight global and four regional DPOs, IDA’s mission is to advance the human rights of children and adults with disabilities as a united voice of organisations of persons with disabilities utilising the Convention on the Rights of Persons with Disabilities (CRPD) and other human rights instruments. IDA also aims to promote the effective implementation and compliance with the CRPD within the UN system and across the treaty bodies.
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