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Arab Organization of Disabled People, European Disability Forum,

Red Latinoamericana de Organizaciones no Gubernamentales de Personas con Discapacidad y sus familias (RIADIS), Pacific Disability Forum

Submission on the application of Article 9 of the International Covenant on Civil and Political Rights to disability-based detention and institutionalisation, as informed by related provisions in the Convention on the Rights of Persons with Disabilities
Introduction

The submitting organisations welcome the initiative to update and elaborate a General Comment on Article 9, ICCPR.  States Parties need clear guidance on how to ensure implementation of this fundamental provision.  While appreciating and being respectful of the Human Rights Committees’ independence as guarantors of the ICCPR, this paper raises standards of the Convention on the Rights of Persons with Disabilities (CRPD) as well as refers to the CRPD Committee’s evolving jurisprudence as it relates to the right to liberty under the CRPD.  Given the intersecting mandates of the treaty bodies, common messages will be key to reinforcing each others’ work with the aim of increased compliance by States and will also serve to sustain the coherence and legitimacy of international human rights law.  

This paper provides an overview of the latest international human rights standards on the right to liberty of persons with disabilities as enshrined in the CRPD, in particular Articles 14 and 19.  These provisions overlap with and derive from Article 9 of the ICCPR and provide guarantees to persons with disabilities against the discriminatory practices of disability-based detention, and disability-based discrimination within ordinary detention (such as in penal institutions), in order to ensure that persons with disabilities enjoy the right to liberty on an equal basis with others.  

Recommendations are set out at the end of the paper (p 7) as well as an Annex I regrouping recommendations made by other human rights bodies and mechanisms on the subject of the right to liberty and security of persons with disabilities (p 8-11).  Annex II provides information on the organisations jointly making this submission (p 12).

I.  The right to liberty and non-discrimination 
Article 14 - Liberty and security of the person

1. States Parties shall ensure that persons with disabilities, on an equal basis with others:

(a) Enjoy the right to liberty and security of person;

(b) Are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty is in conformity with the law, and that the existence of a disability shall in no case justify a deprivation of liberty.

2. States Parties shall ensure that if persons with disabilities are deprived of their liberty through any process, they are, on an equal basis with others, entitled to guarantees in accordance with international human rights law and shall be treated in compliance with the objectives and principles of this Convention, including by provision of reasonable accommodation.
CRPD Article 14 is a non-discrimination provision with regard to liberty and security of the person.  There are two significant implications for persons with disabilities.

1. Prohibition of disability-based detention, e.g. civil commitment and compulsory institutionalisation or confinement based on disability

The first is that no person should be subject to discriminatory detention based on a disability.  ICCPR Article 9.1 states that no one shall be subjected to arbitrary arrest or detention, or be deprived of his or her liberty except on such grounds and in accordance with such procedure as are established by law.  CRPD Article 14.1 tracks the language of ICCPR Article 9.1 and clarifies obligations of States Parties with respect to persons with disabilities, in particular to ensure that “any deprivation of liberty shall in no case be based on the existence of a disability.”
Disability-based detention is discriminatory

Discrimination exists when laws explicitly provide for detention of persons with intellectual or psychosocial disabilities.  Even if the detention is not explicitly based on disability, but is based on criteria such as the need for care and treatment, or the likelihood of harm to the person or to someone else, the fact that only persons with disabilities are subject to detention on these grounds makes it a form of discrimination.  Discrimination also exists when such detention occurs without any basis in domestic law.  

This reasoning applies to Article 9 of the ICCPR, which in combination with Article 2 prohibits any discrimination in enjoyment of the right to liberty and security of the person, by persons with disabilities.  Being subject to forms and grounds of detention that are not applicable to non-disabled persons, enjoyment of the right by persons with disabilities is protected to a lesser extent than that of others.

Discriminatory detention may take place in psychiatric institutions or hospitals, prisons, police stations, prayer camps, social care homes or any other location.  It is discrimination when disability is according to law or custom a threshold criterion for the detention. It is also discrimination when the liberty of people with disabilities is made conditional to their submission to special abusive and degrading measures, such as forced psychiatric outpatient treatment.
Disability profiling: absence of reasonable and objective criteria and legitimate purpose for disability-based detention 
The Human Rights Committee’s General Comment No. 18 says that not every distinction will amount to discrimination, if the criteria are reasonable and objective and the aim is to achieve a purpose which is legitimate under the Covenant.  Disability-based detention does not meet any part of this standard.

Allowing detention that has the existence of a disability as a threshold criterion is stereotyped profiling that treats all persons with psychosocial disabilities as second-class members of society.  Studies have shown that persons with psychosocial disabilities are no more likely than anyone else to cause harm to others,
 and for the most part perform equally as well as others on evaluations of decision-making ability.
  Even if statistical correlations had been demonstrated, the use of disability to screen out who may be subjected to detention on such grounds would be unfair and unnecessary if the real concern is behaviour.  In practice, the criteria are vague and highly discretionary, and psychosocial disability is the true reason for the detention.   
While the abstract purposes of public safety and providing care and treatment for individuals who may need it are not controversial, use of preventive detention of one sector of the population to accomplish these purposes is unreasonable, and not supported by objective findings.  Detention causes significant suffering, including enforced separation from the community, disruption of life, being placed under the control of others with loss of personal autonomy, and being made aware of one’s difference as grounds for adverse treatment.  It is especially ironic for detention to be presented as a measure to promote mental health, given its harmful consequences.  

CRPD: “authoritative guidance in the interpretation of the rights and fundamental freedoms of persons with disabilities” including right to liberty, right to recognition before the law and the right to be free from torture and ill treatment

As the CRPD brings a particular focus and expertise to the guarantee of human rights without any discrimination to persons with disabilities, particularly by shifting the focus to persons with disabilities themselves as rights-holders and considering the world from their perspective, we suggest that the CRPD text and its interpretation by the Committee on the Rights of Persons with Disabilities should be given considerable weight by other treaty bodies and by Special Procedures.  The Special Rapporteur on Torture adopted this approach and considered provisions of the CRPD to be authoritative guidance supplementing the international law prohibiting torture and ill treatment.
  CRPD Article 14.1(b) has been interpreted and applied consistently by the Committee on the Rights of Persons with Disabilities to prohibit involuntary institutionalisation and other detention targeting persons with disabilities, and to require repeal of legal provisions allowing such detention.
  
Furthermore, we note that the CRPD not only prohibits deprivation of liberty based on the existence of a disability, it also provides for recognition of the legal capacity of persons with disabilities on an equal basis with others in all aspects of life,
 mirroring ICCPR Article 16, and for the provision of health care based on free and informed consent.
  The Committee emphasises respect for the person’s autonomy, will and preferences in its interpretation of Article 12 on legal capacity.  Reading these requirements together, the Committee on the Rights of Persons with Disabilities and the Special Rapporteur on Torture have indicated that the CRPD prohibits compulsory mental health treatment and requires free and informed consent of the person concerned (i.e. not substituted consent).  The CRPD Committee addressed the requirement of consent in the context of Article 14 (as well as Article 17 on respect for physical and mental integrity), reflecting that admission to hospitals and institutions is a health care decision subject to the person’s free choice, and should never be a means of exercising control over behaviour.
  

Finally, we note that the Special Rapporteur on Torture considers that institutionalisation and indefinite detention in psychiatric institutions can amount to torture and ill treatment, in light of the considerable suffering inflicted.  The significant and devastating impact of detention in the lives of persons with disabilities underscores the urgency of ensuring that such detention is prohibited and not permitted under domestic laws.  Establishing an enforceable right to compensation for such detention as required by ICCPR Article 9.5 can also be helpful as deterrence, so long as it is recognised that all instances of detention based on disability are unlawful.   
2. Equality and non-discrimination, including reasonable accommodation, in rights of detainees with disabilities

The second implication of non-discrimination in the right to liberty and security of the person, as delineated in CRPD Article 14.2, is equal guarantees in the context of arrest, trial and detention for reasons related to a crime or other such detention that is not per se discriminatory or unlawful.  This encompasses rights guaranteed in ICCPR Articles 9, 10, 11, 13 and 14.  CRPD Article 13 on access to justice is also relevant to any legal proceedings on detention involving persons with disabilities, and obliges states to ensure training of police, prison staff and judiciary in the relevant standards. 

In addition to equal guarantees, CRPD Article 14.2 calls for persons with disabilities who are deprived of their liberty through any process to be “treated in compliance with the objectives and principles of the present Convention, including by provision of reasonable accommodation.”  The principles of the CRPD, enumerated in Article 3, include respect for inherent dignity, individual autonomy including the freedom to make one’s own choices, non-discrimination, full and effective participation and inclusion in society, respect for difference, equality of opportunity, accessibility, equality between men and women, and respect for the evolving capacities of children with disabilities.  As these principles are fully elaborated and developed through the obligations throughout the text, all obligations in the CRPD should be understood to apply in detention settings insofar as they pertain to fundamental rights and freedoms that cannot be forfeited by virtue of detention.    
Reasonable accommodation in detention: positive obligation and non-discrimination
Reasonable accommodation is both a positive obligation and an aspect of non-discrimination; the CRPD definition of discrimination based on disability includes “denial of reasonable accommodation” as a form of discrimination.  Compliance with the CRPD would include, in addition to reasonable accommodation, matters such as respecting individual choice as to programs and services available within a detention setting on an equal basis with other detainees.  

For example, excluding detainees with psychosocial disabilities from eligibility for programs such as work release or jobs within the prison, segregating detainees with psychosocial disabilities in a mental health unit against the person’s will, placing them under medical supervision or requiring them to take unwanted medication, are counter to obligations under the CRPD
 and cannot be considered legitimate policy decisions by detention authorities.  Support groups and services, medical and mental health services based on free and informed consent of the person concerned, and eligibility for all programs within the prison with provision of reasonable accommodation as required, are needed to fulfill positive obligations towards detainees with disabilities.

Right to non-discrimination of persons with disabilities in arrest and detention

The following aspects of non-discrimination should be addressed under ICCPR Article 9, in the context of arrest and detention on grounds that are not per se discriminatory:
· Accessible information and communication concerning the reasons for arrest and any charges.  This includes the use of sign languages, Braille, plain language, and use of language that respects the person’s dignity and integrity.
· Equal eligibility for release pending trial.
· Accessibility and accommodations, “including procedural and age-appropriate accommodations,”
 in all judicial hearings, trials, and proceedings regarding the lawfulness of detention.
· Equal access to a trial to determine liability on criminal charges.  Diversionary schemes for persons with disabilities need to be scrutinised as to whether they are discriminatory and amount to social exclusion.  Schemes that require a person to submit to medical supervision or compulsory treatment (e.g. mental health courts that take a guilty plea and provide for fulfilment of a prison sentence if the person stops complying with treatment) are discriminatory and counter to the CRPD.  Schemes that do not give individuals a meaningful and effective choice with regard to diversion would also be discriminatory if the diversion is based on disability.
· Removing a person from criminal liability by virtue of a disability (such as a defense of “not guilty by reason of insanity”) and placing the person under disability-based security measures supervised by medical personnel also deprives individuals of equal access to a determination of the charges against them.  Such proceedings result in a form of detention that is discriminatory because the initial detention and its continuation are based on the existence of a disability.

II.  Corollary right of the right to liberty: the right to live in the community
Article 19 - Living independently and being included in the community

States Parties to this Convention recognise the equal right of all persons with disabilities to live in the community, with choices equal to others, and shall take effective and appropriate measures to facilitate full enjoyment by persons with disabilities of this right and their full inclusion and participation in the community, including by ensuring that:

(a) Persons with disabilities have the opportunity to choose their place of residence and where and with whom they live on an equal basis with others and are not obliged to live in a particular living arrangement;

(b) Persons with disabilities have access to a range of in-, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community;

(c) Community services and facilities for the general population are available on an equal basis to persons with disabilities and are responsive to their needs.
Article 19 of the CRPD secures “the equal right of all persons with disabilities to live in the community”.  The article is comprised of three main components: 

1. That a person can choose where and with whom they live and not be obliged to live in a particular living arrangement.  

2. That supports are available to prevent isolation and marginalisation and facilitate living and being included in the community.  

3. That communities (education systems, health systems, recreation, transportation etc.) organise themselves in inclusive ways.

1. Institutionalisation: violation of the right to liberty and non-discrimination 

The basic tenets of this right – in particular the right to live in the community and not be obliged to live in a particular living arrangement – are regularly violated in many countries and situations where compulsory institutionalisation of persons with disabilities continues.  This is a fundamental violation of the right to liberty and security.  

The ICCPR guarantees human rights to all people without distinction of any kind, now understood to include distinctions based on disability.  The ICCPR also guarantees freedom of movement and freedom from arbitrary detention, but people with disabilities do not enjoy these rights equally under current laws and practices.

2. CRPD: the right to live and be included in the community on an equal basis with others, including through the provision of support

The CRPD guarantees a right to live and be included in the community.  This means that living and being included in the community is not subject to proving one’s ‘ability’, ‘eligibility’ or ‘entitlement’.  It means that persons with disabilities have the same right as persons without disabilities to live in the community with the supports they need.  

Realisation of Article 19 requires that persons with disabilities are able to exercise their legal capacity to choose where and with whom they live.  ICCPR Article 1 confirms the right to self-determination’ CRPD Article 12 goes further in recognizing the right to use support in exercising ones legal capacity.  While some people may make decisions about where to live independently, some may need support to understand what their choices are and what the outcomes of their decisions will be.  Some may need support to articulate their decisions and to make their voices understood by others.  Regardless of the supports required for someone to make decisions in their lives, persons with disabilities still have equal right to choose where they live.  CRPD Article 12 places an obligation on States Parties to ensure that all persons with disabilities have the right to exercise their legal capacity and the necessary supports required to do so.  

For true fulfilment of ICCPR Article 9, States Parties must also consider their obligations in ensuring that community services and facilities for the general population are accessible and available to persons with disabilities.  There is a positive obligation to build inclusive communities that are responsive to the needs and supports of persons with disabilities. 

3.  No justification for disability-based detention 

Deprivation of liberty as a result of compulsory institutionalisation laws or as a default due to a lack of supports cannot be tolerated under the CRPD.  A denial of this basic right on the basis of disability constitutes discrimination.  The denial of supports or a perceived lack of capacity cannot be justification for deprivation of liberty.  

III.  WNUSP, II, DSI & IDA Recommendations:

In recognition of the rights of persons with disabilities enshrined in the CRPD as they relate to ICCPR Article 9, the following recommendations are proposed to the Human Rights Committee concerning its upcoming General Comment and monitoring activities:

· Call on States to repeal legal provisions which allow disability-based detention including institutionalisation without the free and informed consent of the individual concerned;

· Call on States to ensure the provision of reasonable accommodation for persons with disabilities in the context of arrest and detention;

· Call on States to take effective steps to eliminate institutions and assist people in leaving them, and to develop community based supports and services to ensure that persons with disabilities enjoy their right to liberty and the right to live in the community on an equal basis with others.

ANNEX I
Comparative analysis of the right to liberty and security 
concerning persons with disabilities:

Recommendations of the Committee on the Rights of Persons with Disabilities; the Special Rapporteur on Torture & OHCHR
· Involuntary deprivation of liberty

The Committee notes with appreciation that the State party is dedicated to undertaking measures to provide reasonable accommodation to persons with disabilities that are deprived of their liberty. It also notes with appreciation that “personal liberty is assured by making use of the services voluntarily” (paragraph 87 of the State party’s report: CRPD/C/HUN/1). However, the Committee is concerned about the situation faced by persons under guardianship, where the decision of institutional care is made by the guardian instead of the person him/herself, and guardians are authorised to give consent to mental health care services on behalf of their ward. The Committee further regrets that disability, in some cases, can be the ground for detention.

The Committee recommends that the State party review provisions in legislation that allow for the deprivation of liberty on the basis of disability, including mental, psychosocial or intellectual disabilities, and adopt measures to ensure that health care services, including all mental health care services, are based on the free and informed consent of the person concerned. (CRPD Committee Concluding Observations on Hungary, CRPD/C/HUN/CO/1, September 2012, paras 27-28)

The Committee recommends the abolishment of the practice of involuntary civil commitment based on actual or perceived impairment. In addition, the Committee asks the state party to allocate more financial resources to persons with intellectual and psychosocial disabilities who require a high level of support, in order to ensure social support and medical treatment outside their own home when necessary. (CRPD Committee Concluding Observations on China, CRPD/C/CHN/CO/1, September 2012, para 26)
The Committee notes with concern that article 11 of the General Health Law No. 26842 permits involuntary detention for people with "mental health problems”, defined to include people with psychosocial disabilities as well as persons with a “perceived disability” (persons with a drug or alcohol dependence).

The Committee calls upon the State party to eliminate Law 29737 which modifies article 11 of the General Health Law, in order to prohibit the deprivation of liberty on the basis of disability, including psychosocial, intellectual or perceived disability. (CRPD Committee Concluding Observations on Peru, CRPD/C/PER/CO/1, April 2012, paras 28-29)
The Committee takes note of the legal regime allowing the institutionalization of persons with disabilities, including persons with intellectual and psychosocial disabilities (“mental illness”). It is concerned at the reported trend of resorting to urgent measures of institutionalization which contain only ex post facto safeguards for the affected individuals. It is equally concerned at the reported abuse of persons with disabilities who are institutionalized in residential centres or psychiatric hospitals.

The Committee recommends that the State party: review its laws that allow for the deprivation of liberty on the basis of disability, including mental, psychosocial or intellectual disabilities; repeal provisions that authorize involuntary internment linked to an apparent or diagnosed disability; and adopt measures to ensure that health-care services, including all mental-health-care services, are based on the informed consent of the person concerned. (CRPD Committee Concluding Observations on Spain, CRPD/C/ESP/CO/1, September 2011, paras 35-36)

The Committee recommends that the State party repeal legislative provisions which allow for the deprivation of liberty on the basis of disability, including a psychosocial or intellectual disability. 

The Committee further recommends that until new legislation is in place, all cases of persons with disabilities who are deprived of their liberty in hospitals and specialized institutions be reviewed, and that the review include the possibility of appeal. (CRPD Committee Concluding Observations on Tunisia, CRPD/C/TUN/CO/1, April 2011, paras 24-25)

The Convention radically departs from this approach by forbidding deprivation of liberty based on the existence of any disability, including mental or intellectual, as discriminatory. Article 14, paragraph 1 (b), of the Convention unambiguously states that “the existence of a disability shall in no case justify a deprivation of liberty”. (Study of the High Commissioner for Human Rights on implementation on key legal measures for the ratification and implementation of the Convention on the Rights of Persons with Disabilities, A/HRC/10/48, para 48)

Key human rights standards on the detention of persons with disabilities state that: 

• The existence of a disability shall in no case justify a deprivation of liberty.  

• Persons with disabilities have the right to live in the community

• Persons with disabilities are recognized to have legal capacity on an equal basis with others in all aspects of life.

• Those with disabilities who are detained have the right to be treated humanely. 

(OHCHR Information Note no 4 on Detention: Persons with Disabilities)

The Special Rapporteur recalls that article 14 of CRPD prohibits unlawful or arbitrary deprivation of liberty and the existence of a disability as a justification for deprivation of liberty. (Special Rapporteur on Torture,  DOCVARIABLE "sss1" \* MERGEFORMAT 

 DOCVARIABLE "sss1" \* MERGEFORMAT A/63/175, para 64)
· The right to live in the community

The Committee recommends to take immediate steps to phase out and eliminate institutional-based care for people with disabilities. Further, the Committee recommends State party to consult with organisations of persons with disabilities on developing support services for persons with disabilities to live independently in accordance with their own choice. Support services should also be provided to persons with a high level of support needs. In addition, the Committee suggests that the state party undertake all necessary measures to grant people with leprosy the medical treatment needed and to reintegrate them into the community, thereby eliminating the existence of such lepers’ colonies. 

(CRPD Committee Concluding Observations on China, CRPD/C/CHN/CO/1, September 2012, para 32)

The Committee advises the state party to adopt measures to ensure that all health care and services provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the individual concerned, and that laws permitting involuntary treatment and confinement, including upon the authorisation of third party decision-makers such as family members or guardians, are repealed. It recommends the state party to develop a wide range of community-based services and supports that respond to needs expressed by persons with disabilities, and respect the person’s autonomy, choices, dignity and privacy, including peer support and other alternatives to the medical model of mental health.

(CRPD Committee Concluding Observations on China, CRPD/C/CHN/CO/1, September 2012, para 38)

The Committee urges the MSAR to prioritize the implementation of this right and shift from institutionalization to in-home or residential living as well as provide other community support services. (CRPD Committee Concluding Observations on China, CRPD/C/CHN/CO/1, September 2012, para 93)

The Committee calls upon the State party to ensure that an adequate level of funding is made available to effectively enable persons with disabilities to: enjoy the freedom to choose their residence on an equal basis with others; access a full range of in-home, residential and other community services for daily life, including personal assistance; and enjoy reasonable accommodation with a view to supporting their inclusion in their local communities. 

(CRPD Committee Concluding Observations on Hungary, CRPD/C/HUN/CO/1, September 2012, para 34)

The Committee urges the State party to initiate comprehensive programmes to enable persons with disabilities to access a whole range of in-home, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community, especially in rural areas. (CRPD Committee Concluding Observations on Peru, CRPD/C/PER/CO/1, April 2012, para 33)

The provisions of article 19 of the Convention carry far-reaching implications for all forms of institutionalized care of persons with disabilities. The recognition of the right of persons with disabilities to independent living and community inclusion requires the shift of government policies away from institutions towards in-home, residential and other community support services. The key element of any intervention aimed at giving effect to the right to independent living and community inclusion is the explicit legal recognition of the right of persons with disabilities to determine where and with whom to live. This recognition should also openly reflect the unlawfulness of arrangements for residential care made against the wishes of a person with disabilities. 

De-institutionalization is necessary but not sufficient to achieve the goal of independent living. In most cases, a national strategy that integrates interventions in the area of social services, health, housing and employment, at a very minimum, will be required. For the effective implementation of such strategies it is necessary that the independent living principle be rooted in a legislative framework which clearly establishes it as a legal right and in turn places duties on authorities and service providers, while also allowing for recourse in case of violation. Such legislative frameworks shall include the recognition of the right to access the support services required to enable independent living and inclusion in community life, and the guarantee that independent living support should be provided and arranged on the basis of the individual’s own choices and aspirations, in line with the principles of the Convention.

Study of the High Commissioner for Human Rights on implementation on key legal measures for the ratification and implementation of the Convention on the Rights of Persons with Disabilities, A/HRC/10/48, paras 50-51)

The Committee recommends that the State party:

(a)
Allocate appropriate funding for the implementation of the national plan on the transformation of psychiatric, health, social and other services for adults and children with intellectual or psychosocial disabilities to ensure a speedy process of deinstitutionalization to more community-based services and/or affordable housing.  

(b)
Establish close supervision and monitoring by judicial organs of any placement in institutions of persons with intellectual or psychosocial disabilities, with appropriate legal safeguards and visit by independent monitoring bodies. Institutionalization and treatment should be based on free and informed consent and that the persons concerned should be informed in advance about the intended treatment. 

(CAT Committee Concluding Observations on the Czech Republic, June 2012, CAT/C/CZE/CO/4-5, para 21)

The Committee notes the State party’s acknowledgement that poor and inadequate treatment takes place in some institutions and remains concerned at the reports of treatment of children and adults with mental or physical disability, especially at the forceful internment and long-term restraint used in institutions that amount to torture or cruel, inhuman and degrading treatment or punishment in social-protection institutions for persons with mental disability and psychiatric hospitals. The Committee is concerned that no investigation seems to have been initiated with respect to treatment of persons with disability in institutions amounting to torture or inhuman or degrading treatment  (arts. 2, 12, 13 and 16).

The State party should: 

(a) Initiate social reforms and alternative community-based support systems in parallel with the ongoing process of de-institutionalization of persons with disability, and strengthen professional training in both social-protection institutions for persons with mental disability and in psychiatric hospitals; and 

(b)
Investigate reports of torture or cruel, inhuman or degrading treatment or punishment of persons with disability in institutions.

(CAT Committee Concluding Observations on Serbia, CAT/C/SRB/CO/1, 2008, para 16) 

The State party should improve the living conditions for patients in psychiatric institutions, ensure that all places where mental health patients are held for involuntary treatment are regularly visited by independent monitoring bodies to guarantee the proper implementation of the safeguards set out to secure their rights, and that alternative forms of treatment, especially community-based treatment, are developed. (CAT Committee Concluding Observations on Estonia, CAT/C/EST/CO/4, 2008, para 24) 

While commending the State party for its efforts to reform the mental health-care system, including the adoption of new legislation on mental health, the Committee remains concerned that institutional care continues to be the dominant form of care for mental patients, and that community-based services are still underdeveloped. 

The Committee urges the State party to allocate increased resources and undertake effective measures for treatment of, and care for, persons with mental illnesses, with a view to moving away from institutionalization in favour of community-based care.

(CESCR Committee Concluding Observations on Latia, E/C.12/LVA/CO/1, 2008, paras 29 & 52)

Increase human, technical and financial resources allocated to children with disabilities, focusing on the development of community-based services which could better reach families with children with disabilities in all areas, and provide basic education, social and health services. (CRC Committee Concluding Observations on Cameroon, CRC/C/CMR/CO/2, 2010, para 52(c)) 

Undertake efforts to establish and to implement alternatives to the institutionalization of children with disabilities, including community-based rehabilitation programmes and home-based care;

(CRC Committee Concluding Observations on Latvia, CRC/C/LVA/CO/2, 2006, para 40(c)) 

The Committee recommends that the State party, taking into account the Committee’s General Comment No. 9 (2006) on the rights of children with disabilities (CRC/C/GC/9), take all necessary measures to:

(d)  Continue and increase the provision of community-based programmes and services in order to allow children with disabilities to stay at home with their families; 

(CRC Committee Concluding Observations on Malaysia, CRC/C/MYS/CO/1, 2007, para 61(d))

The Committee recommends that the State party: (a)
Reduce the large number of children placed in alternative care by parents by developing a comprehensive policy for the provision of assistance to families and a complimentary community-based service and protection system; (CRC Committee Concluding Observations on Timor Leste, CRC/C/TLS/CO/1, 2008, para 49(a))

Provide all children with disabilities with access to adequate social and health services, including community-based support and services, inclusive quality education, the physical environment, information and communication, and continue its efforts to standardize the service provision. (CRC Committee Concluding Observations on Oman, CRC/C/OMN/CO/2, 2006, para 44(d))

The Committee recommends that the State party make greater efforts to implement alternatives to the institutionalization of children with disabilities, including community-based rehabilitation programmes and reunification of children with their parents.

(CRC Committee Concluding Observations on Kyrgyzstan, CRC/C/15/ADD.127, 2000, para 42; on Armenia, CRC/C/15/ADD.225, 2004, para 44; on Estonia, CRC/C/15/ADD.196, 2003, para 39(c))

ANNEX II

About the Organisations
The World Network of Users and Survivors of Psychiatry (WNUSP) is an international organisation of users and survivors of psychiatry, advocating for human rights of users and survivors, and representing users and survivors worldwide.
 The organisation has expertise on the rights of children and adults with psychosocial disabilities, including on the latest human rights standards set by the CRPD.  WNUSP is a member organisation of IDA and has special consultative status with ECOSOC. 

tminkowitz@earthlink.net 

www.wnusp.net
Inclusion International (II) is a global federation of family-based organizations advocating for the human rights of people with intellectual disabilities worldwide. For over forty years Inclusion International has been committed to the promotion of these human rights and our organization now represents over 200 member federations in 115 countries throughout five regions including the Middle East and North Africa, Europe, Africa and the Indian Ocean, the Americas, and Asia Pacific.  II is a member of the International Disability Alliance.
amacquarrie@inclusion-international.org
www.inclusion-international.org

Down Syndrome International (DSi) is a UK based international charity, comprising a membership of individuals and organisations from all over the world, committed to improving quality of life for people with Down syndrome worldwide and promoting their inherent right to be accepted and included as valued and equal members of their communities.  Our members include people with Down syndrome, parents, family members and friends, carers, professionals, practitioners, researchers, organisations and people who are just interested in Down syndrome from all over the world.  DSi is a member of IDA.

Pat@downsyndrome.ie 

www.ds-int.org

The International Disability Alliance (IDA) is a unique international network of global and regional organisations of persons with disabilities, of which WNUSP, II & DSI are members. Established in 1999, each IDA member represents a large number of national disabled persons’ organisations (DPOs) from around the globe, covering the whole range of disability constituencies. IDA thus represents the collective global voice of persons with disabilities counting among the more than 1 billion persons with disabilities worldwide, the world’s largest – and most frequently overlooked – minority group. IDA’s mission is to advance the human rights of persons with disabilities as a united voice of organisations of persons with disabilities utilising the Convention on the Rights of Persons with Disabilities and other human rights instruments. 
vlee@ida-secretariat.org    

www.internationaldisabilityalliance.org   

� MacArthur Community Violence Risk Study, summarized at http://www.macarthur.virginia.edu/violence.html.  In fact, a recent study shows that people with psychosocial disabilities were far more likely than others to be victimized by the violence of others. http://www.nhs.uk/news/2012/02February/Pages/mental-illness-disability-attack-risk.aspx.


� MacArthur Treatment Competence Study, summarized at http://www.macarthur.virginia.edu/treatment.html.  The study found higher levels of impairment among those diagnosed with schizophrenia, however according to CRPD Article 12 such impairment, to the extent that it is legitimate and not an artifact of prejudicial classifications, must be met with supportive measures rather than substituted decision-making or restriction of personal autonomy.  


� A/63/175, paragraph 44.


� CRPD Committee Concluding Observations on Tunisia (CRPD/C/TUN/CO/1, 13 May 2011, para 25), Spain (CRPD/C/ESP/CO/1, 19 October 2011, para 36), Peru (CRPD/C/PER/CO/1, 9 May 2012, para 29).


� CRPD Article 12.2.


� CRPD Article 25(d).


� Concluding Observations on Tunisia (CRPD/C/TUN/CO/1, 13 May 2011, para 29), Spain (CRPD/C/ESP/CO/1, 19 October 2011, para 36), Peru (CRPD/C/PER/CO/1, 9 May 2012, paras 28 & 29; A/63/175 paragraphs 44, 73, 74. 


� See CRPD Articles 3, 5, 12, 17, 19 and 25.  


� CRPD Article 13.1.


� In its statues, “users and survivors of psychiatry” are self-defined as people who have experienced madness and/or mental health problems, or who have used or survived mental health services.
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