page 7

February 14, 2011
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Disability references in UPR10 documents

Australia

Party to both the Convention on the Rights of Persons with Disabilities (CRPD) and its Optional Protocol (OP).

National report - A/HRC/WGT.6/10/AUS/1

II. Background and framework
C. Institutions

1. Australian Human Rights Commission

22. The AHRC is a collegiate body made up of a President and five Commissioners. The Commissioner offices are: Human Rights Commissioner; Disability Discrimination Commissioner; Race Discrimination Commissioner; Sex Discrimination Commissioner; and Aboriginal and Torres Strait Islander Social Justice Commissioner. The Sex Discrimination Commissioner is currently also responsible for age discrimination issues. However, the Government introduced legislation in September 2010 to establish a standalone Age Discrimination Commissioner.
24. The AHRC’s functions include public education and human rights awareness and the power to inquire into and conciliate individual complaints made in relation to a person’s race, sex, disability or age. It also has broader policy and promotional functions, including: advising the Australian Government on human rights questions; examining the potential domestic impact of draft treaties; reviewing existing and proposed legislation to ensure compliance with human rights principles; and conducting research into human rights issues.
III. Promotion and protection of human rights

B. Equality and non-discrimination

48. Australian society has long valued equality of opportunity, mutual respect, tolerance and fairness. Everyone should be able to participate in the Australian community free from discrimination or harassment on grounds including their race, sex, disability and age. Australia recognises that intersecting forms of discrimination can have a compounding effect. A range of legislative, policy and program measures have been put in place to protect and promote equality and non-discrimination in Australia.
49. Commonwealth anti-discrimination legislation is primarily located in four Acts. ...The Disability Discrimination Act 1992 makes it unlawful to discriminate against persons with disabilities. ...
3. Persons with disabilities

77. Persons with disabilities are highly valued members of Australian communities and workplaces and make a positive contribution to Australian society. However, persons with disabilities face a range of challenges in enjoying their rights on an equal basis with others. Australia is in the process of developing a comprehensive policy framework that aims to bring about change in all mainstream services and programs so that persons with disabilities have the same opportunities as other Australians.

78. The Disability Discrimination Act 1992 prohibits discrimination on the ground of a

person’s disability in many areas of public life, as described at paragraph 49.

79. One recent development in this area is the tabling in Parliament of the Disability (Access to Premises — Buildings) Standards 2010 in March 2010. The Premises Standards provide minimum national standards for accessibility requirements to ensure dignified access to, and use of, buildings for persons with disabilities.
80. The Australian Government, together with State, Territory and Local Governments, has developed a draft National Disability Strategy to provide a national framework to drive future reforms in mainstream systems and the disability services system in order to improve outcomes for persons with disabilities, their families and carers. The draft Strategy has been developed in consultation with the Australian community, disability organisations and peak bodies, carer organisations, employers, and industry experts. The Strategy will be an important mechanism in ensuring that the principles underpinning the CRPD are integrated into policies and programs affecting persons with disabilities, their families and carers.

81. Informal carers provide support and assistance to persons with disabilities so that they can live at home and remain connected with their communities. The Australian Government will place the needs of carers at the centre of government policy through the development of a National Carer Recognition Framework including Commonwealth carer recognition legislation and a national carer strategy.

82. In 2008, the Australian aid program produced a disability-inclusive strategy called Development for All: Towards a Disability Inclusive Australian Aid Program 2009-14. The strategy guides Australia’s aid program towards development that includes, and deliberately focuses on, persons with disabilities in developing countries and ensures that such persons benefit equally from international co-operation. The strategy is based on the CRPD and contributes to meeting Australia’s obligations under Article 32 and commitments in our domestic Human Rights Framework to engage with the international community to improve the protection and promotion of human rights within our region and around the world.

83. The Australian Government nominated Professor Ron McCallum, a leading Australian law academic, to serve as an independent expert on the Committee on the Rights of Persons with Disabilities. In 2008 Professor McCallum was elected to the Committee for a 2-year term and appointed as Chair in 2010. Recently, Professor McCallum was reelected to the Committee for a 4-year term.

2. Combating violence

103. Violence against women is unacceptable and causes significant personal, social and economic costs for all in the Australian community.15 Aboriginal and Torres Strait Islander women report higher levels of physical violence during their lifetime than non-Aboriginal and non-Torres Strait Islander Australian women, and are much more likely to experience sexual violence and to sustain injury. Research suggests that women with a disability are more likely to experience partner or sexual violence, more severely and over a longer period of time, than women without a disability.

G. Right to social security

124. Australia has developed a comprehensive system of social security to assist those in need. Social security payments and other benefits are currently made available under a range of Commonwealth legislation.19 Under this legislation, Centrelink, an Australian Government statutory agency, provides a range of government payments and services to Australians, including retirees, the unemployed, families, carers, parents, persons with disabilities, students, and Indigenous people.

V. Key national priorities

A. Domestic implementation of human rights
• Access to Premises Standards: finalise the Disability (Access to Premises —Buildings) Standards 2010 which are due to commence in May 2011.

Compilation of UN information - A/HRC/WG.6/10/AUS/2

Treaties to which Australia is a Party:

The CRPD [3]

3 Declaration:

“Australia recognizes that persons with disability enjoy legal capacity on an equal basis with others in all aspects of life. Australia declares its understanding that the Convention allows for fully supported or substituted decision-making arrangements, which provide for decisions to be made on behalf of a person, only where such arrangements are necessary, as a last resort and subject to safeguards; Australia recognizes that every person with disability has a right to respect for his or her physical and mental integrity on an equal basis with others. Australia further declares its understanding that the Convention allows for compulsory assistance or treatment of persons, including measures taken for the treatment of mental disability, where such treatment is necessary, as a last resort and subject to safeguards; Australia recognizes the rights of persons with disability to liberty of movement, to freedom to choose their residence and to a nationality, on an equal basis with others. Australia further declares its understanding that the Convention does not create a right for a person to enter or remain in a country of which he or she is not a national, nor impact on Australia’s health requirements for non-nationals seeking to enter or remain in Australia, where these requirements are based on legitimate, objective and reasonable criteria.”

B. Implementation of international human rights obligations taking into account applicable international humanitarian law

1. Equality and non-discrimination
19. Referring to certain vulnerable groups of women, including indigenous women, women with disabilities, migrant women, women from culturally and linguistically diverse backgrounds and women from remote and rural communities, CEDAW expressed concern that Australia did not favour the adoption of temporary special measures in the form of compulsory targets and quotas to address the underrepresentation of women in decisionmaking bodies, in political and public life and the persistent inequality of their access to education, employment and health.67 CEDAW reiterated its recommendation that Australia fully utilize the Sex Discrimination Act and consider the adoption of temporary special measures.68 Additionally, CEDAW welcomed the Senate review on the effectiveness of the Sex Discrimination Act 1984 and urged Australia to re-table a Parliamentary bill which would take account of the 2008 Senate report.69

2. Right to life, liberty and security of the person

22. HR Committee expressed concern at reports: of excessive use of force by law enforcement officials against groups, such as indigenous people, racial minorities, persons with disabilities, as well as young people; and regretted that the investigations of allegations of police misconduct were carried out by the police itself. It also expressed concern about the excessive use of TASERs by police forces.74

23. One or more human rights mechanisms expressed concern about: overcrowding in prisons, particularly in Western Australia;75 the harsh regime imposed on detainees in “super-maximum” prisons;76 the disproportionate incarceration rates77 and persistent problems leading to deaths in custody of a considerable number of indigenous Australians over the years;78 substandard conditions in many prisons;79 and the overrepresentation of children with mental illness and/or intellectual disabilities in the juvenile justice system.80

24. While welcoming steps taken, treaty bodies noted that unacceptably high levels of violence against women persisted.82 CEDAW noted that sexual harassment continued to be a serious problem in the workplace,83 and recommended that Australia address the violence and abuse experienced by women with disabilities living in institutions or supported accommodation, and provide, inter alia, shelters for migrant women.84 CEDAW recommended that Australia adopt national legislation and the National Action Plan to Reduce Violence against Women and their Children, including a mechanism for independent monitoring; and take appropriate measures to criminalize, prosecute and punish perpetrators of acts of domestic violence.85 ...

4. Right to privacy, marriage and family life

30. CRC and CEDAW made recommendations to address their concern that nontherapeutic sterilizations of women and girls with disabilities continued in some states of Australia.104

6. Right to work and to just and favourable conditions of work

34. CESCR recommended that special programmes and measures be designed to address the significant barriers to the enjoyment of the right to work faced by indigenous people, asylum-seekers, migrants and people with disabilities, including to protect them from exploitation.110

10. Migrants, refugees and asylum-seekers

47. CESCR expressed concern about negative immigration decisions based on disability and health conditions and their particular impact on the families of asylum seekers.142
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I. Background and framework

B. Constitutional and legislative framework

7. JS1 noted that there was a lack of integration of children’s rights in Australian law and recommended the enactment of stronger legislative protections for groups such as disabled children.21
D. Policy measures

13. AHRC recommended that the Government agree to incorporate into the National Action Plan (NAP) on Human Rights all of the recommendations that it would accept through the Universal Periodic Review process; and ensure that the NAP was a forward looking document with clear indicators, benchmarks, timeframes and processes for monitoring.32 It recommended that the National Disability Strategy be integrated with the NAP on Human Rights, and include benchmarks, timelines and monitoring processes.33

II. Promotion and protection of human rights on the ground

B. Implementation of international human rights obligations

1. Equality and non-discrimination
21. AHRC noted that people with disability and their families did not enjoy all human rights in Australia. There were particular concerns regarding adequacy of care for people with mental health, availability of supported accommodation for adults with disabilities and support for disability carers.50 JS1 recommended that Australia should close all residential care institutions that congregate, segregate and isolate people with disability.51

2. Right to life, liberty and security of the person
28. AHRC stated that women in Australia continued to experience high levels of sexual harassment and physical and sexual violence.63 JS1 noted that violence against women remained a major issue, particularly for Aboriginal women and women with disabilities.64 AI noted that the Government was drafting a National Plan of Action to Reduce Violence against Women and their Children and believed the plan should address violence against women as a societal problem rooted ultimately in gender-based discrimination.65 JS1 and AHRC recommended that the Government ensure adequate and sustainable funding and independent monitoring of the national plan; and improved access to legal services for women, as well as further reform of family law to better protect the safety of women and children.66

29. JS1 stated that disadvantage and abuse was not consistently monitored or addressed. For example, Aboriginal children and children with disability continued to experience high levels of abuse, neglect and exploitation.67 JS3 recommended that the Government implement a holistic approach to child protection incorporating a public health and prevention model to reduce the over–representation of Aboriginal and Torres Islander children in the system and address the underlying causes of child abuse and neglect; and adhere to the Indigenous Child Placement Principles at all levels of government and provide clarification of the definitions for compliance.68

30. AHRC called for increased attention to the prevalence of violence, bullying and harassment, particularly in relation to children, the elderly, people with disability, Indigenous peoples, people from culturally and linguistically diverse communities, people who were gay, lesbian or bisexual, and people who were intersex and sex and/or gender diverse.69

3. Administration of justice and the rule of law
34. JS1 recommended the development of a comprehensive national framework to address the over-representation of children and adults with disability in the criminal justice system.78

4. Right to privacy, marriage and family life

39. JS1 recommended that Australia enact national legislation prohibiting the use of non-therapeutic sterilisation of children, regardless of whether they have a disability, and of adults with disability in the absence of their fully informed and free consent.87

5. Freedom of religion or belief, expression, association and peaceful assembly and right to participate in public and political life

41. JS1 recommended that Australia should systematically improve voting procedures to ensure that all people with disability were able to exercise their right to vote freely and independently.91

10. Migrants, refuges and asylum-seekers

60. AI stated that Australia’s migration laws permitted discrimination on the basis of disability by providing for strict health criteria in order to meet the visa requirements.117 JS1 recommended that Australia amend the Migration Act to ensure the application of the

Disability Discrimination Act.118

III. Achievements, best practices, challenges and constraints

68. AHRC commended the development of a National Disability Strategy.138

Stakeholder reports:

AI - Amnesty International 

JS1 - Joint Submission 1
Working Group Report
I. Summary of the proceedings of the review process

B. Interactive dialogue and responses by the State under review
16. China commended Australia’s positive efforts for protecting and promoting human rights and welcomed the measures adopted to protect the rights of indigenous peoples, women, children and the disabled. China asked for further information on the implementation of the Human Rights Framework. It asked about the specific measures adopted to protect indigenous peoples, foreign immigrants and ethnic minorities from discrimination and against systematic racism in the media and internet.

46. The Republic of Moldova welcomed Australia commitment to ratify OP-CAT. It noted positively the decision of the Government to ensure that all procedures, including those relating to terrorism, are in accordance with its international obligations in terms of fair trial. It welcomed the Government commitment to draw up a general framework introducing measures to ensure equality of rights for persons with disabilities. Moldova made recommendations.

47. Austria commended the Government’s historical apology to advance the rights of Indigenous people and the steps taken to redress the disadvantage of Aboriginal and Torres Straits Islanders and their over-representation in prison. Austria asked about the effectiveness of measures taken and how it intends to tackle the issues of reported excessive use of force by law enforcement officials including against indigenous peoples and persons with disabilities. Austria made recommendations.

69. The delegation described the priorities for the Australian Government’s social inclusion agenda, which prioritises supporting children at greatest risk of long term disadvantage, helping jobless families with children, focusing on locations of greatest disadvantage, assisting in the employment of people with a disability or mental illness, addressing the incidence of homelessness and closing the gap for Indigenous Australians.

71. The delegation addressed questions and recommendations about the rights of persons with disabilities in Australia. Australia’s first report under the Convention on the Rights of Persons with Disabilities emphasizes that persons with disabilities are highly valued members of Australian communities and workplaces and make a positive contribution to Australian society. In addition to anti-discrimination legislation at the federal, State and Territory levels, the delegation described the draft National Disability Strategy, which has been developed to address the barriers that are faced by Australians with disability and promote social inclusion. The Strategy focuses on broad policy objectives, including rights protection, justice and legislation; inclusive and accessible communities; economic security; personal and community support; learning and skills; and health and well-being.

II. Conclusions and/or recommendations

86. The following recommendations will be examined by Australia which will provide responses in due time, but no later than the 17th session of the Human Rights Council in June 2011:

86.39. Comply with the recommendations of the Committee on the Rights of the Child and the Committee on the Elimination of Discrimination against Women concerning the sterilization of women and girls with disabilities (Denmark); Enact national legislation prohibiting the use of non-therapeutic sterilisation of children, regardless of whether they have a disability, and of adults with disability without their informed and free consent (United Kingdom); Repeal all legal provisions allowing sterilization of persons with disabilities without their consent and for non-therapeutic reasons (Belgium); Abolish non-therapeutic sterilization of women and girls with disabilities (Germany);

86.40. Continue its laudable measures to address the plight of persons with disabilities, in particular through pursuance of the draft National Disability Strategy, and share its experience in this regard (Botswana);

86.41. Complete as soon as possible a general framework of measures to ensure equality of chances for people with disabilities (Republic of Moldova);

86.46. Strengthen the federal legislation to combat discrimination and ensure an effective implementation with a view to a better protection of the rights of vulnerable persons, in particular children, persons in detention and persons with disabilities (Morocco); 

86.72-82: [Address violence against women / all victims of violence] (U.S., Iran, Switzerland, Russian Federation, Azerbaijan, Canada, Switzerland, Norway, Mexico, Philippines, Hungary)

86.143. Continue the consultation with civil society in a follow-up to its UPR (Poland);

III. Voluntary pledges and commitments

88. The delegation took the opportunity to announce a number of new commitments from the Australian Government, including funding for the Office for the High Commissioner for Human Rights and the Asia Pacific Forum, the establishment of a full-time Race Discrimination Commissioner at the Australian Human Rights Commission, a commitment to tabling in Parliament concluding observations from treaty bodies and UPR recommendations, and instituting a systematic process for review of Australia's reservations to human rights treaties. 
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