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The International Disability Alliance (IDA) has prepared the following suggestions for the Concluding Observations, based on references to persons with disabilities to be found in the state report submitted for the CAT Committee’s 46th Session.

FINLAND


State report
11.
The Criminal Code1 has been amended by adding a new provision criminalizing torture. The explicit provision aims at strengthening the absolute prohibition of torture within the meaning of the Constitution of Finland and international law, expressing the particularly serious nature of this type of offence and underlining the fact that Finland supports an absolute prohibition of torture under all circumstances. The new provision is included in chapter 11 concerning war crimes and crimes against humanity, as a new section 9a. The provision reads as follows:

“Chapter 11 “War crimes and crimes against humanity “Section 9a…

(4)
For any reason based on his or her race, national or ethnic origin, colour, language, sex, age, family ties, sexual preference, genetic origin, disability, state of health, religion, political opinion, political or industrial activity or another comparable circumstance, shall be sentenced for torture to imprisonment for at least two years and at most twelve years as well as to dismissal.

Persons with disabilities

72.
The Parliamentary Ombudsman submitted a proposal to the Ministry of Social Affairs and Health, to the effect that the limitations on the right of self-determination of disabled persons should be based on clear and precise provisions on law. At present, the contents of the limitations used in the care of disabled persons and the exact conditions of their use are not set out in the legislation as clearly as required by the Constitution. (Decision No 3381/2/09 of 5 October 2009

104.
The Police College carries out on an annual basis a survey of offences with a racist motive, which have been reported to the police in the previous year. Since 2008, the survey has covered the following reasons for victimization: ethnic origin, sexual orientation, disability and religion. The survey has been used, among others, for the purpose of developing police training.

110.
Insofar as the basic training of prison staff is concerned, the skills to identify signs of torture and other ill-treatment do not constitute an independent element of the training, but they are included in the basic diploma of prison guards as part of three different courses constituting 20 per cent of the diploma (the diploma is equivalent to 80 ETCS). The purpose of those courses is to ensure the understanding of the dynamics of prison communities and to provide the trained persons with skills to communicate with prisoners with different cultural backgrounds and to identify mental crises of prisoners.

153.
The Parliamentary Ombudsman does not compile statistical data on the basis of whether the alleged ill-treatment has been found to have taken place or not. The classification of complaints and examinations carried out on the Parliamentary Ombudsman’s own initiative and the creation of statistics related thereto are based on the type of activity of the authority, instead of the type of violation of rights. In addition, the statistics indicate the share of those decisions of the Parliamentary Ombudsman in which measures have been taken. The age or ethnic origin of the person filing the complaint does usually not appear from the complaint. Nor are statistics created on the basis of the sex of the persons filing complaints.

154.
One of the aforementioned two cases, in which prosecution was ordered by the Parliamentary Ombudsman, concerned the right to personal integrity of a person with reduced legal capacity. The person, who was being treated in a mental hospital, was anesthetized during dental care because of his mental state. The dentist removed all the patient’s teeth without hearing his legal representative or close relative and obtaining the consent of such a person. The Parliamentary Ombudsman ordered the police to carry out an investigation and after the investigations, she ordered a State Prosecutor to proceed with the prosecution of the said dentist, for a violation of official duties resulting in injury. According to the prosecution order, the dentist had, in the performance of his duties, failed to comply with his obligation based on existing provisions of law to hear the legal representative or close relative of the patient when removing his teeth, without obtaining the consent of such a person. (Decision 2447/2/04 of 16 September 2004). The dentist was sentenced for a violation of official duties resulting in injury to a warning, and his employer was ordered to pay compensation for the patient for pain and suffering, permanent injury and damage and permanent cosmetic damage. (Judgment of Vaasa District Court of 9 February 2005, No R 04/894, summary 2004, pages 28–29).

173.
The Ministers responsible for internal security, supplemented by the Ministers for equality, foreign affairs, immigration and European affairs, constitute the managerial group of the programme on the prevention of violence against women. The steering group of the Internal Security Programme prepares the proposals for the managerial group. The steering group of the programme on the prevention of violence against women is composed of officials of the different ministries and external experts. The preparation takes place within workshops bringing together researchers, officials, professionals meeting victims of violence in their work and representatives of non-governmental organizations. The programme covers all aspects of violence, and will include adequate and comprehensive measures to prevent violence, protect victims and punish perpetrators, relying on cooperation among different professionals and sectors of administration. The main objective is to compile concrete proposals for measures and good practices to support those facing victims of violence in their daily work in the identification of victims and in providing help for the victims. The programme focuses on the protection of vulnerable groups, such as immigrant women, victims of trafficking, ageing persons, disabled persons, and sexual minorities, on the prevention of sexual violence, on the interruption of the circle of violence, and on the problems relating to divorce or separation.

229.
A working group set up by the Ministry of Social Affairs and Health is preparing recommendations for measures to prevent and reduce the corporal and mental punishment of children. The working group will give its recommendations in August 2010. There are still mothers and fathers who use corporal punishment to raise their children, although its use has considerably reduced when compared with the beginning of the 1980s. Particularly children under school age and children who are difficult to take care of because of illness or disability remain at risk.

230.
The said working group has identified the need for the following types of measures: supporting parents in dealing with various problems (such as the use of intoxicants, mental health problems and work-related depression); providing help and guidance for parents to be parents and set limits for their children in a positive manner; improving cooperation among authorities and different professionals working with children; increasing information on the rights of the child at day care centres and schools and on the internet; raising awareness of the rights of the child among professionals working with children and increasing know-how to intervene in violence against children at home; arranging an information campaign for the public in 2011 to enhance positive methods of raising children and to reduce the corporal punishment of children; improving the status of children in criminal proceedings e.g. by means of designating a legal representative without delay and by cooperation among authorities.

268.
The Ombudsman for Children has also carried out on investigation on the welfare of the Sámi children and the implementation of their rights. Currently the office for the Ombudsman for Children is conducting a survey on the implementation of the rights of disabled children, children with chronic diseases and children in hospitals.

273. Insofar as national human rights policy is concerned, the report provides an overview of the rights of persons deprived of their freedom, protection of private and family life, freedom of expression, and freedom of religion and other conviction. The 2009 report also addresses the rights of persons with mental disabilities as well as the questions of adequate income and access to social welfare and health care services. In addition, the report pays attention, among others, to domestic violence, homelessness, problems faced by children, women and disabled persons, as well as intolerance and discrimination against minorities. The report underlines the principles of good administration and the rule of law in any context, particularly in the assessment of the status of immigrants.

274. The rights of women, the child, persons with disabilities, gender and sexual minorities and indigenous people were chosen as priority issues in the report.

276.
The human rights policy report is anchored in other policy documents adopted by the Government, including the Security and Defence Policy Report, development and trade policy programmes, the disability policy programme, the civilian crisis management strategy, the United Nations strategy, reports on national policy issues and such strategy documents of the European Union as the European Security Strategy. The human rights policy report provides more details on how Finland intends to meet its obligations as a state to respect, protect and promote human rights and fundamental freedoms, on Finland’s national and international human rights objectives, on how they are being put into effect, and on how successful Finland and the European Union have been in this respect during the past few years.

Recommendations from IDA :

· Adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, and including within places of detention (prisons psychiatric hospitals, institutions), is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.
(“Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.”(OHCHR Thematic Study on enhancing awareness and understanding of the
CRPD, A/HRC/10/48, 26 January 2009, para 49; see also OHCHR Information note no 4, “The existence of a disability can in no case justify a deprivation of liberty.”  http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf).

· End all practices of restraint, fixation, physical force, isolation, control of behavior using medications, and other forced or coerced administration of psychiatric interventions such as electroshock and mind-altering drugs including neuroleptics, that are currently used on persons with disabilities in psychiatric institutions, social care homes and other institutions; carry out education of personnel on the rights of persons with disabilities under the CRPD and on alternative responses to behavior that do not involve coercion of any kind; and establish and enforce clear regulations to end these practices in accordance with the CRPD and the recommendations of the Special Rapporteur on Torture. (“The Special Rapporteur notes that forced and non-consensual administration of psychiatric drugs, and in particular of neuroleptics, for the treatment of a mental condition needs to be closely scrutinized. Depending on the circumstances of the case, the suffering inflicted and the effects upon the individual’s health may constitute a form of torture or ill-treatment.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 63)
· Ensure that persons with disabilities, including persons with psychosocial disabilities, detained for reasons of law enforcement and punishment for crimes are treated in compliance with the latest international standards as presented by the objectives and principles of the CRPD, including provision of reasonable accommodation (Article 14(2) CRPD), and are entitled to all the guarantees of international human rights law on an equal basis with other detainees.
· To ensure that participation by detainees with psychosocial disabilities in mental health services or programs is entirely voluntary, that a wide range of supports, including peer support, is offered to them in general population, and that reasonable accommodation and trauma-informed approaches* guide policy in relation to these detainees. 
· Adopt laws and measures to ensure that women and girls with disabilities are not subjected to forced sterilisation or forced contraception, and that women with disabilities retain the right to personally exercise free and informed consent in these matters (rather than authorising third party decision makers).

· Ensure that all cases of ill-treatment and death occurring in institutions are duly investigated and where necessary criminal convictions are pursued.  Ensure remedies for victims or their families, including compensation and rehabilitation.

· Take steps to establish an independent body to monitor hospitals and places of detention which would monitor the status of patients/residents, the training of personnel, and the protocols in place (including their observance) for recording of all incidents of violence, use of restraints (both physical and chemical methods), and complaints in psychiatric hospitals and social welfare institutions.
· Make a plan with target dates and monitoring to close down institutions for children and adults with disabilities and realize the right of persons with disabilities to live in the community by ensuring that housing is affordable and accessible for persons with disabilities, that they have the legal right to choose where and with whom to live on an equal basis with others, and by making available support services to realize the will and preference of individuals as to how they wish to live.
· Require law enforcement, judicial and health professionals (Prosecutor’s office, police, investigating officials, judges, legal aid lawyers, hospital and institution staff) to be trained on the human rights, dignity, autonomy and needs of persons with disabilities.
· Ratify the Convention on the Rights of Persons with Disabilities and its Optional Protocol.
GHANA

State Report
23.
The Constitution recognizes a host of human rights and fundamental freedoms. Chapter 5, which covers article 12 to article 33, is devoted to fundamental human rights and freedoms. These include, but are not limited to, the following – protection of the right to life, protection of personal liberty, protection from slavery and forced labour, protection of privacy of home and other property, protection of the property rights of spouses, protection from deprivation of property, protection of women’s and children’s rights, protection of the rights of the sick and disabled persons, respect for human dignity, fair trial and general fundamental freedoms such as the right to freedom of speech and expression, thought and academic freedom, association, assembly, movement, economic and educational rights.
43.
Even though some domestic laws do not directly emanate from CAT, the principles enshrined in them are in alignment with the principles stated under the CAT. These laws include, but are not limited to the following:..

(d)
The Persons with Disability Act, 2006 (Act 715) – reiterates the rights of the disabled enshrined in the Constitution;..

Recommendations from IDA :

· Adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.
(“Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.”(OHCHR Thematic Study on enhancing awareness and understanding of the
CRPD, A/HRC/10/48, 26 January 2009, para 49; see also OHCHR Information note no 4, “The existence of a disability can in no case justify a deprivation of liberty.”  http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf).

· Recognise and respect the legal capacity of persons with disabilities to make their own decisions in all aspects of life, including health and mental health services.  (The Special Rapporteur on Torture has recommended that “in keeping with the Convention, States must adopt legislation that recognizes the legal capacity of persons with disabilities and must ensure that, where required, they are provided with the support needed to make informed decisions”; and in particular, “article 12 recognizes their equal right to enjoy legal capacity in all areas of life, such as deciding where to live and whether to accept medical treatment” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, paras 73 and 44 respectively)
· End all practices of restraint, fixation, physical force, isolation, control of behavior using medications, and other forced or coerced administration of psychiatric interventions such as electroshock and mind-altering drugs including neuroleptics, that are currently used on persons with disabilities in psychiatric institutions, social care homes and other institutions; carry out education of personnel on the rights of persons with disabilities under the CRPD and on alternative responses to behavior that do not involve coercion of any kind; and establish and enforce clear regulations to end these practices in accordance with the CRPD and the recommendations of the Special Rapporteur on Torture. (“The Special Rapporteur notes that forced and non-consensual administration of psychiatric drugs, and in particular of neuroleptics, for the treatment of a mental condition needs to be closely scrutinized. Depending on the circumstances of the case, the suffering inflicted and the effects upon the individual’s health may constitute a form of torture or ill-treatment.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 63)
· Adopt laws and measures to ensure that women and girls with disabilities are not subjected to forced sterilisation or forced contraception, and that women with disabilities retain the right to personally exercise free and informed consent in these matters (rather than authorising third party decision makers).
· Ensure that all cases of ill-treatment and death occurring in institutions are duly investigated and where necessary criminal convictions are pursued.  Ensure remedies for victims or their families, including compensation and rehabilitation.

· Take steps to establish an independent body to monitor hospitals and places of detention which would monitor the status of patients/residents, the training of personnel, and the protocols in place (including their observance) for recording of all incidents of violence, use of restraints (both physical and chemical methods), and complaints in psychiatric hospitals and social welfare institutions.
· Require law enforcement, judicial and health professionals (Prosecutor’s office, police, investigating officials, judges, legal aid lawyers, hospital and institution staff) to be trained on the human rights, dignity, autonomy and needs of persons with disabilities.
IRELAND

State Report
Mental Health Act, 2001

51.
The Mental Health Act, 2001 provides a modern legal framework for the admission and treatment of persons with a mental disorder including a high level of protective measures in relation to patients’ rights, and brings Ireland’s mental health law into compliance with international conventions.
57.
Ireland now has in place a broad-based anti-discrimination regime in the areas of employment and in the access to and provision of goods and services whether by the private or public sector, including the provision of education and access to accommodation. The Acts prohibit discrimination on nine grounds against those in employment, seeking access to employment or participating in vocational training, and those seeking goods and services. These grounds are gender, marital status, family status, sexual orientation, religious belief, age, disability, race and membership of the Traveller community. The Acts also outlaw victimisation, that is, discrimination against an individual because he or she has taken a case or is giving evidence under the equality legislation, or has opposed by lawful means discrimination which is prohibited under this legislation.
72. Ireland has signed but not yet ratified the following international agreements:..

(d) Convention on the Rights of Persons with Disabilities;

Mental Health Commission

211. The Mental Health Commission has embarked upon an extensive multifaceted training and information programme to support mental health professionals in providing quality mental health services. The overall objective of the programme is to equip mental health care professionals, families, carers, advocates and the general public with knowledge on the Mental Health Act 2001.

212. The Mental Health Commission has also issued rules and codes of practices governing the use of seclusion and restraint in centres for the care and treatment of people with mental illness. Compliance with these rules is monitored by the Inspector of Mental Health Services.

213.
Section 69(2) of the Mental Health Act 2001 obliges the Mental Health Commission to make rules providing for the use of seclusion and mechanical means of bodily restraint on a patient. A “patient” under section 69(4) of the Act refers to a person to whom an admission or renewal order relates, a child in respect of whom an order under section 25 is in force and a voluntary patient as defined by the Act. Under the provisions of the 2001 Act, seclusion and mechanical means of bodily restraint can only be used where it is necessary for the purposes of treatment, or to prevent the patient from injuring himself or herself or others, and when used, must be in accordance with the Mental Health Commission rules.

214.
Principle 11 of the Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care (1991) states: “Physical restraint or involuntary seclusion of a patient shall not be employed except in accordance with the officially approved procedures of the mental health facility and only when it is the only means available to prevent immediate or imminent harm to the patient and others. It shall not be prolonged beyond the period which is strictly necessary for this purpose.” Thus, the key principle underpinning the use of seclusion and/or mechanical means of bodily restraint is that they shall only be used as a last resort when all other options have been considered and shall not be prolonged beyond the period of time that is necessary for their purpose.

215. The Mental Health Act 2001 provides for deprivation of liberty by means of seclusion and mechanical means of bodily restraint for voluntary patients. The Mental Health Commission is strongly of the view that the use of seclusion and mechanical means of bodily restraint on a voluntary patient must involve a consideration of whether involuntary admission of the patient on the grounds of mental disorder is warranted, and if so, the appropriate procedures must be followed.

Mental Health Tribunal

233.
All involuntary admissions are automatically reviewed by an independent, three- person Mental Health Tribunal comprising a Barrister/Solicitor as Chair, a Consultant Psychiatrist and a lay person, which operates under the auspices of the Mental Health Commission. The review is independent, automatic and must be completed within 21 days of the admission or renewal order being signed. The function of the Mental Health Tribunal is to revoke or affirm the admission or renewal order. Patients have the right to attend their mental health tribunal and be represented by a legal representative who is appointed by the Mental Health Commission. The Commission also arranges for an independent medical examination of each involuntary patient to be carried out by a consultant psychiatrist, the report of which is considered by the Tribunal.

234.
The Inspector of Mental Health Services, as provided for in the Mental Health Act 2001, is a consultant psychiatrist responsible for visiting and inspecting every inpatient centre for the care and treatment of people with mental illness in Ireland annually. The Inspector may also visit and inspect any other premises where mental health services are being provided. The Inspector is assisted by a multidisciplinary team.

235. As part of the inspection process, the Inspectorate ascertains the degree of compliance by centres with: (a) Rules for the use of seclusion and mechanical means of bodily restraint; (b) Rules for the use of electro-convulsive therapy; (c) and Codes of practice prepared by the Mental Health Commission.

236. It also monitors compliance with the regulations for approved centres. The Inspectorate has various powers to enter and inspect centres, to obtain information from the staff and to take evidence under oath. The Inspectorate’s report is published annually.

237.
The operation of the Mental Health Act 2001 was reviewed by the Minister for Health and Children in 2006 and, arising from the review, a number of minor amendments are under consideration. A report on the operation of part 2 of the Act (Involuntary admission of persons to approved centres) was prepared and submitted to the Minister for Health and Children by the Mental Health Commission in April 2008 and its recommendations are currently under consideration.

Involuntary detention of persons with mental disorder in a criminal justice context and the role of the Mental Health (Criminal Law) Review Board

238.
The Criminal Law (Insanity) Act 2006 provides a modern legislative framework for the treatment of individuals suffering from mental disorder who are charged with offences or found not guilty by reason of insanity in respect of such offences and consequently detained in designated institutions or centres. The Act also provides a legislative basis for the treatment of prisoners who are found to be suffering from mental disorder and who require detention in these institutions also.

239.
In particular, the Act provides for the Mental Health (Criminal Law) Review Board whose role it is to review the detention of such individuals. The Board has a duty to ensure that the detention of a patient is reviewed at intervals of such length (not more than 6 months) as it considers appropriate. The Board is independent in the exercise of its functions and provision is made for sittings for the purpose of review of a patient’s detention in respect of which it may receive submissions and such other evidence as it thinks fit. Furthermore, the Board has a duty to assign a legal representative to a patient the subject of review, unless he or she proposes to engage one. Finally, the Board can make such order as it thinks proper in relation to a patient, whether for further detention, care or treatment in a designated centre, or for his or her discharge, whether unconditionally or subject to conditions for out-patient treatment or supervision or both.

240.
The Government has approved proposals for the amendment of the Criminal Law (Insanity) Act 2006 and a Bill is currently being drafted.

241.
The proposals address two areas of the Act. The first concerns cases where an accused person’s fitness to be tried may be an issue. The amendment will provide for objective medical evidence to be considered by the trial Judge before he or she decides to refer a person for an initial psychiatric assessment in a designated centre.

242.
The Act currently provides for the Mental Health (Criminal Law) Review Board established under the 2006 Act regularly to review the detention of persons committed to a designated centre under the 2006 Act. The Board may make an order for the release of such person either unconditionally or subject to conditions in certain circumstances. The second amendment will enable the Board to arrange for the supervision of patients released on a conditional basis from a designated centre.

312.
Any person subject to military law who incurs injury, loss or damage as a result of torture, incurred in the course of duty, active or otherwise has recourse to the civil courts to pursue a civil action for damages against any person responsible for such torture if that person is within the jurisdiction of the courts of Ireland without prejudice to any disability benefit, which may be added to existing pension entitlements.

Recommendations from IDA :

· Reform law, policies and practices in recognition that the principles concerning involuntary confinement and treatment of persons with psychosocial disabilities* as contained in the1991 UN Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care are currently obsolete and have been superseded by the Convention on the Rights of Persons with Disabilities (see para 214 of the state report). As acknowledged by the Special Rapporteur on Torture, “Thus, in the case of earlier non-binding standards, such as the 1991 Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care (resolution 46/119, annex), known as the Mental Illness Principles, the Special Rapporteur notes that the acceptance of involuntary treatment and involuntary confinement runs counter to the provisions of the Convention on the Rights of Persons with Disabilities.” (Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 44).
· Adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.
(“Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.”(OHCHR Thematic Study on enhancing awareness and understanding of the
CRPD, A/HRC/10/48, 26 January 2009, para 49; see also OHCHR Information note no 4, “The existence of a disability can in no case justify a deprivation of liberty.”  http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf).

· Ensure that the Mental Health Commission reforms its codes and practices governing the use of seclusion and restraint to end all practices of restraint, fixation, physical force, isolation, control of behavior using medications, and other forced or coerced administration of psychiatric interventions such as electroshock and mind-altering drugs including neuroleptics, that are currently used on persons with disabilities in psychiatric institutions, social care homes and other institutions; carry out education of personnel on the rights of persons with disabilities under the CRPD and on alternative responses to behavior that do not involve coercion of any kind; and establish and enforce clear regulations to end these practices in accordance with the CRPD and the recommendations of the Special Rapporteur on Torture. (“The Special Rapporteur notes that forced and non-consensual administration of psychiatric drugs, and in particular of neuroleptics, for the treatment of a mental condition needs to be closely scrutinized. Depending on the circumstances of the case, the suffering inflicted and the effects upon the individual’s health may constitute a form of torture or ill-treatment.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 63)
· Ensure that persons with disabilities, including persons with psychosocial disabilities, detained for reasons of law enforcement and punishment for crimes are treated in compliance with the latest international standards as presented by the objectives and principles of the CRPD, including provision of reasonable accommodation (Article 14(2) CRPD), and are entitled to all the guarantees of international human rights law on an equal basis with other detainees.
· To ensure that participation by detainees with psychosocial disabilities in mental health services or programs is entirely voluntary, that a wide range of supports, including peer support, is offered to them in general population, and that reasonable accommodation and trauma-informed approaches* guide policy in relation to these detainees. 
· Adopt laws and measures to ensure that women and girls with disabilities are not subjected to forced sterilisation or forced contraception, and that women with disabilities retain the right to personally exercise free and informed consent in these matters (rather than authorising third party decision makers).

· Ensure that all cases of ill-treatment and death occurring in institutions are duly investigated and where necessary criminal convictions are pursued.  Ensure remedies for victims or their families, including compensation and rehabilitation.

· Take steps to establish an independent body to monitor hospitals and places of detention which would monitor the status of patients/residents, the training of personnel, and the protocols in place (including their observance) for recording of all incidents of violence, use of restraints (both physical and chemical methods), and complaints in psychiatric hospitals and social welfare institutions.
· Make a plan with target dates and monitoring to close down institutions for children and adults with disabilities and realize the right of persons with disabilities to live in the community by ensuring that housing is affordable and accessible for persons with disabilities, that they have the legal right to choose where and with whom to live on an equal basis with others, and by making available support services to realize the will and preference of individuals as to how they wish to live.
· Require law enforcement, judicial and health professionals (Prosecutor’s office, police, investigating officials, judges, legal aid lawyers, hospital and institution staff) to be trained on the human rights, dignity, autonomy and needs of persons with disabilities.
· Ratify the Convention on the Rights of Persons with Disabilities and accede to its Optional Protocol.
*Note on terminology: 

· Psychosocial disabilities: instead of using the terms "mental impairment" or "mental health problem", the term "psychosocial disabilties" is preferred because it moves away from the medical model and refers to the interaction between psychological and social/cultural components of disability. The word psychosocial refers to the interaction between psychological and social/cultural components of our disability.  The psychological component refers to ways of thinking and processing our experiences and our perception of the world around us.  The social/cultural component refers to societal and cultural limits for behavior that interact with those psychological differences/madness as well as the stigma that the society attaches to labeling us as disabled.
· Trauma-informed approaches: A trauma-informed approach is based on the recognition that many behaviors and responses (often seen as symptoms) expressed by people with psychosocial disabilities are directly related to traumatic experiences that often cause mental health, substance abuse, and physical concerns. For many people with psychosocial disabilities, systems of care perpetuate traumatic experiences through invasive, coercive, or forced treatment that causes or exacerbates feelings of threat, a lack of safety, violation, shame, and powerlessness. Unlike traditional mental health services, trauma-informed care recognizes trauma as a central issue. Incorporating trauma-informed values and services is key to improving program efficacy and supporting the healing process. 
KUWAIT

State Report
Item 23

Provide information on regulations related to restrictions and compulsory measures imposed on patients receiving mental health care.

84.
The State, represented by the Ministry of Social Affairs and Labour, provides social care to social groups with special needs, such as the elderly, minors and children of unknown parents. The State is committed in particular to providing social protection to the mentally disabled or so-called mentally challenged. A home and a professional rehabilitation centre have been established to respond to the needs of this group. They receive treatment at a medical rehabilitation centre which includes specialized clinics in dentistry, internal medicine and physical therapy. Residents of the home for the mentally challenged and persons with physical and mental disabilities who receive day and home care avail themselves of the treatment provided at those clinics. Pursuant to the decree of 7 January 1979 providing for its establishment and terms of reference (article 2 of the decree), the Ministry provides health care to the above groups.

85.
In addition to the decree establishing the Ministry, the Disabilities Act provides for extending health care to the mentally disabled. In particular, article 4 of act No. 49 of 1996 provides that the State shall ensure that persons with disabilities obtain continuous medical treatment in Kuwait or abroad, when necessary, and preventive services, as appropriate. It shall also endeavour to reduce causes of disability during pregnancy and after childbirth. In cooperation with the concerned parties, the Supreme Council for the Disabled identifies disabled people who require care in their own homes. A disabled person shall also receive health care under law No. 8 of 2010 on the Rights of Persons with Disabilities. In particular, article 7 provides that the State shall take the special needs of people with disabilities into consideration, and provide them with treatment services at all State treatment centres in the country and also preventive services, as appropriate. It shall reduce causes of disability during pregnancy and after childbirth, and shall provide the disabled with treatment overseas when necessary.

86.
Article 8 of the above law provides that all health centres and government hospitals shall ensure the availability of auxiliary trained and specialized medical and technical staff to provide treatment for persons with disabilities on an equal basis with others.

87.
Kuwait shall also delegate specialized teams to provide health care and physical therapy to persons with disabilities in their homes. In cooperation with the competent authorities, the Supreme Council shall identify cases requiring home care.

88.
A mentally disabled person or a person with mental disabilities is also known as a mentally challenged.
Recommendations from IDA :

· Adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.
(“Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.”(OHCHR Thematic Study on enhancing awareness and understanding of the
CRPD, A/HRC/10/48, 26 January 2009, para 49; see also OHCHR Information note no 4, “The existence of a disability can in no case justify a deprivation of liberty.”  http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf).

· Recognise and respect the legal capacity of persons with disabilities to make their own decisions in all aspects of life, including health and mental health services.  (The Special Rapporteur on Torture has recommended that “in keeping with the Convention, States must adopt legislation that recognizes the legal capacity of persons with disabilities and must ensure that, where required, they are provided with the support needed to make informed decisions”; and in particular, “article 12 recognizes their equal right to enjoy legal capacity in all areas of life, such as deciding where to live and whether to accept medical treatment” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, paras 73 and 44 respectively)
· End all practices of restraint, fixation, physical force, isolation, control of behavior using medications, and other forced or coerced administration of psychiatric interventions such as electroshock and mind-altering drugs including neuroleptics, that are currently used on persons with disabilities in psychiatric institutions, social care homes and other institutions; carry out education of personnel on the rights of persons with disabilities under the CRPD and on alternative responses to behavior that do not involve coercion of any kind; and establish and enforce clear regulations to end these practices in accordance with the CRPD and the recommendations of the Special Rapporteur on Torture. (“The Special Rapporteur notes that forced and non-consensual administration of psychiatric drugs, and in particular of neuroleptics, for the treatment of a mental condition needs to be closely scrutinized. Depending on the circumstances of the case, the suffering inflicted and the effects upon the individual’s health may constitute a form of torture or ill-treatment.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 63)
· Adopt laws and measures to ensure that women and girls with disabilities are not subjected to forced sterilisation or forced contraception, and that women with disabilities retain the right to personally exercise free and informed consent in these matters (rather than authorising third party decision makers).
· Ensure that all cases of ill-treatment and death occurring in institutions are duly investigated and where necessary criminal convictions are pursued.  Ensure remedies for victims or their families, including compensation and rehabilitation.

· Take steps to establish an independent body to monitor hospitals and places of detention which would monitor the status of patients/residents, the training of personnel, and the protocols in place (including their observance) for recording of all incidents of violence, use of restraints (both physical and chemical methods), and complaints in psychiatric hospitals and social welfare institutions.
· Make a plan with target dates and monitoring to close down institutions for children and adults with disabilities and realize the right of persons with disabilities to live in the community by ensuring that housing is affordable and accessible for persons with disabilities, that they have the legal right to choose where and with whom to live on an equal basis with others, and by making available support services to realize the will and preference of individuals as to how they wish to live.
· Require law enforcement, judicial and health professionals (Prosecutor’s office, police, investigating officials, judges, legal aid lawyers, hospital and institution staff) to be trained on the human rights, dignity, autonomy and needs of persons with disabilities.
· Accede to the Convention on the Rights of Persons with Disabilities and its Optional Protocol.
MAURITIUS

State Report
155.
The Child Protection Act 1994 was amended in December 2005 to make provision for cases of child trafficking, abandonment and abduction to be dealt with by officers of the Ministry responsible for child welfare and development. Tougher penalties have also been provided for in case of contravention of the provisions of the law. Penalties under the present Child Protection Act for sexual offences and indecent photographs of children have been revised from a fine of Rs 50,000 and imprisonment not exceeding 5 years to Rs 75, 000 and 8 years respectively. As for cases of mentally handicapped victims, offenders will be liable to a fine of Rs 100, 000 and imprisonment not exceeding 15 years instead of Rs 75,000 and 8 years respectively.
187.
Good conditions of detention of prisoners are highly dependent on factors such as adequate medical attention, including psychiatric care, rights of visit, right to quality food and right to live in a secure atmosphere. Concerning psychiatric care, the present arrangement is that different psychiatrists from Brown Sequard Hospital visit the prisons on a roster basis so that there is a proper follow up in the treatment of prisoners. A proper scheme of counselling by psychologists shall have to be introduced so that the prisoners are entitled to a proper follow up. In relation to the problem of security in the prisons, the existence of weapons on prison premises is a deep concern at the moment. There has been, in 2005, a case where a prisoner was attacked by fellow prisoners following an alleged dispute about drugs. The prisoner died as a result of the serious injuries he had suffered. Hence there is an urgent need to carry out more intensive checks in the prison premises so as to ensure that there are no offensive weapons in prisons.

209.
The Equal Opportunities Act (which is not yet in force) incorporates all the different grounds of discrimination covered under sections 3 and 16 of the Constitution as well as age, pregnancy, mental and physical disability and sexual orientation in areas dealing with employment, education, the provision of accommodation, goods, services and other facilities, sports, the disposal of immovable property, admission to private clubs and premises open to members of the public. The Act also provides for the establishment of an Equal Opportunities Commission and an Equal Opportunities Tribunal.

222. Mauritius signed the Convention on the Rights of Persons with Disabilities in September 2007 and is committed to upholding and applying its provisions. Government has come up with a Policy Paper and Plan of Action on Disability which contains a series of measures relating to health, education, training, employment, human rights, sports, leisure, transport, communication and accessibility. In this context, an Implementation and Monitoring Committee has been set up to work on the implementation of the recommendations of the Action Plan and early ratification of the Convention.

Recommendations from IDA :

· Adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.
(“Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.”(OHCHR Thematic Study on enhancing awareness and understanding of the
CRPD, A/HRC/10/48, 26 January 2009, para 49; see also OHCHR Information note no 4, “The existence of a disability can in no case justify a deprivation of liberty.”  http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf).

· Recognise and respect the legal capacity of persons with disabilities to make their own decisions in all aspects of life, including health and mental health services.  (The Special Rapporteur on Torture has recommended that “in keeping with the Convention, States must adopt legislation that recognizes the legal capacity of persons with disabilities and must ensure that, where required, they are provided with the support needed to make informed decisions”; and in particular, “article 12 recognizes their equal right to enjoy legal capacity in all areas of life, such as deciding where to live and whether to accept medical treatment” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, paras 73 and 44 respectively)
· End all practices of restraint, fixation, physical force, isolation, control of behavior using medications, and other forced or coerced administration of psychiatric interventions such as electroshock and mind-altering drugs including neuroleptics, that are currently used on persons with disabilities in psychiatric institutions, social care homes and other institutions; carry out education of personnel on the rights of persons with disabilities under the CRPD and on alternative responses to behavior that do not involve coercion of any kind; and establish and enforce clear regulations to end these practices in accordance with the CRPD and the recommendations of the Special Rapporteur on Torture. (“The Special Rapporteur notes that forced and non-consensual administration of psychiatric drugs, and in particular of neuroleptics, for the treatment of a mental condition needs to be closely scrutinized. Depending on the circumstances of the case, the suffering inflicted and the effects upon the individual’s health may constitute a form of torture or ill-treatment.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 63)
· Adopt laws and measures to ensure that women and girls with disabilities are not subjected to forced sterilisation or forced contraception, and that women with disabilities retain the right to personally exercise free and informed consent in these matters (rather than authorising third party decision makers).
· Ensure that all cases of ill-treatment and death occurring in institutions are duly investigated and where necessary criminal convictions are pursued.  Ensure remedies for victims or their families, including compensation and rehabilitation.

· Take steps to establish an independent body to monitor hospitals and places of detention which would monitor the status of patients/residents, the training of personnel, and the protocols in place (including their observance) for recording of all incidents of violence, use of restraints (both physical and chemical methods), and complaints in psychiatric hospitals and social welfare institutions.
· Require law enforcement, judicial and health professionals (Prosecutor’s office, police, investigating officials, judges, legal aid lawyers, hospital and institution staff) to be trained on the human rights, dignity, autonomy and needs of persons with disabilities.
· Ratify the Optional Protocol to the Convention on the Rights of Persons with Disabilities.
MONACO

State Report
134.
Sexual abuse. This includes:…

(b)
The act of engaging in sexual activities with a child by: making use of coercion, force or threats; abusing a recognized position of trust, authority or influence over the child, including within the family; abusing a situation where the child is particularly vulnerable, including owing to a physical or mental disability or a situation of dependence (Criminal Code, art. 266).
142.
A bill designed to help combat and prevent specific forms of violence by providing greater protection to women, children and persons with disabilities was submitted to the office of the National Council on 13 October 2009.

143.
The passage of this bill would provide Monaco with a legal instrument which takes into account the extent of a victim’s vulnerability and many different forms of violence. The bill would afford greater protection for women, children and persons with disabilities by introducing specific measures for prevention, protection and punishment. The proposed law focuses on domestic violence involving spouses or persons living together under the same roof on a long-term basis, “honour crimes”, female genital mutilation and forced marriage.

147.
The victim is also to be furnished with ministry-approved documentation for that purpose. All public and private hospitals and medical practices in the Principality of Monaco are to have free and anonymous access to that documentation as well. Persons with disabilities who become victims of such acts of violence will have full access to all relevant information in a form that is suited to their disability.

Recommendations from IDA :

· Adopt into law the bill designed to combat and prevent specific forms of violence by providing greater protection to women, children and persons with disabilities (see para 142 of State report).
· Adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.
(“Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.”(OHCHR Thematic Study on enhancing awareness and understanding of the
CRPD, A/HRC/10/48, 26 January 2009, para 49; see also OHCHR Information note no 4, “The existence of a disability can in no case justify a deprivation of liberty.”  http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf).

· Recognise and respect the legal capacity of persons with disabilities to make their own decisions in all aspects of life, including health and mental health services.  (The Special Rapporteur on Torture has recommended that “in keeping with the Convention, States must adopt legislation that recognizes the legal capacity of persons with disabilities and must ensure that, where required, they are provided with the support needed to make informed decisions”; and in particular, “article 12 recognizes their equal right to enjoy legal capacity in all areas of life, such as deciding where to live and whether to accept medical treatment” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, paras 73 and 44 respectively)
· End all practices of restraint, fixation, physical force, isolation, control of behavior using medications, and other forced or coerced administration of psychiatric interventions such as electroshock and mind-altering drugs including neuroleptics, that are currently used on persons with disabilities in psychiatric institutions, social care homes and other institutions; carry out education of personnel on the rights of persons with disabilities under the CRPD and on alternative responses to behavior that do not involve coercion of any kind; and establish and enforce clear regulations to end these practices in accordance with the CRPD and the recommendations of the Special Rapporteur on Torture. (“The Special Rapporteur notes that forced and non-consensual administration of psychiatric drugs, and in particular of neuroleptics, for the treatment of a mental condition needs to be closely scrutinized. Depending on the circumstances of the case, the suffering inflicted and the effects upon the individual’s health may constitute a form of torture or ill-treatment.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 63)
· Adopt laws and measures to ensure that women and girls with disabilities are not subjected to forced sterilisation or forced contraception, and that women with disabilities retain the right to personally exercise free and informed consent in these matters (rather than authorising third party decision makers).
· Ensure that all cases of ill-treatment and death occurring in institutions are duly investigated and where necessary criminal convictions are pursued.  Ensure remedies for victims or their families, including compensation and rehabilitation.

· Take steps to establish an independent body to monitor hospitals and places of detention which would monitor the status of patients/residents, the training of personnel, and the protocols in place (including their observance) for recording of all incidents of violence, use of restraints (both physical and chemical methods), and complaints in psychiatric hospitals and social welfare institutions.
· Make a plan with target dates and monitoring to close down institutions for children and adults with disabilities and realize the right of persons with disabilities to live in the community by ensuring that housing is affordable and accessible for persons with disabilities, that they have the legal right to choose where and with whom to live on an equal basis with others, and by making available support services to realize the will and preference of individuals as to how they wish to live.
· Require law enforcement, judicial and health professionals (Prosecutor’s office, police, investigating officials, judges, legal aid lawyers, hospital and institution staff) to be trained on the human rights, dignity, autonomy and needs of persons with disabilities.
· Ratify the Convention on the Rights of Persons with Disabilities and accede to its Optional Protocol.
SLOVENIA

State Report
88.
The Human Rights Ombudsman expressed his concern regarding the actions of the court in the period following the issue of the decision of the Constitutional Court No. U-I 60/ 03-20 of 1 December 2003, which annulled the articles of the Non-litigious Civil Procedure Act regulating the conditions for and the procedure of involuntary hospitalisation of persons with mental disorders due to their non-conformity with the Constitution of the Republic of Slovenia. He established that in several cases, courts appointed no counsel ex officio for the confined person when instituting confinement procedure. He also pointed to the case when the same person defended 600 cases of confinement and detention in one year.

90.
Involuntary confinement in the closed ward of a psychiatric hospital constitutes a severe infringement of human rights and fundamental freedoms of a patient, particularly the right to personal liberty (Article 19, paragraph 1 of the Constitution) and the inviolability of the physical and mental integrity of every person (Article 35 of the Constitution), the right to voluntary health care (Article 51, paragraph 3, guaranteeing both the right to health care and the right to refuse it). The purpose of legal provisions is to regulate involuntary hospitalization of persons with mental disorders in closed wards of psychiatric hospitals in such a way as to ensure effective implementation of the legitimate purpose justifying such a measure (i.e. averting the risk caused by a patient’s condition either to others or to himself/herself and the elimination of reasons causing this risk); at the same time, the respect for human rights and fundamental freedoms of patients should be provided in compliance with international standards of human rights protection and taking into account adequate solutions in comparable modern European legislations.

92.
One of the fundamental rights to be guaranteed to every involuntarily hospitalized mental patient is the right to judicial protection regarding the legality of confinement. According to the Constitutional Court, the legislator should lay down deadlines of adequate length, as only an expeditious court supervision regarding the legality of confinement can guarantee effective protection of patients’ rights.

93.
The notification of confinement must contain details of the patient, his/her health condition and of the person who brought him/her to the medical institution. It is not explicitly defined by statute that the notification should also contain reasons that required the measure of involuntary confinement in a patient’s case. Only on the basis of these reasons may the court decide whether in a certain case involuntary confinement was really necessary (ultima ratio). In view of the above, the Constitutional Court estimates that the challenged statutory regulation is in non- conformity with the right to (effective) judicial protection provided under Article 23, paragraph 1 of the Constitution.

94.
A patient who cannot understand and exercise his/her rights in the procedure must be provided with adequate representation, which will effectively protect his/her rights and interests. As the challenged provisions of the Non-litigious Civil Procedure Act fail to provide for this, they are not in conformity with Articles 22 and 25 of the Constitution.

95.
The measure of involuntary confinement of a patient in a psychiatric hospital is logically connected with treatment (therefore, it is carried out in a hospital). Its purpose is also to remove the reasons that called for this measure. The confinement of a patient in a psychiatric hospital therefore includes certain forms of treatment, which result from the very purpose and nature of the measure. Nevertheless, this cannot imply unlimited authorisation to carry out treatment of any type without adequate external supervision.

96.
The legislator should, on the one hand, define those measures of treatment deriving from the very purpose and nature of the measure of involuntary confinement and bearing a logical connection with it; on the other hand, however, the legislator should define the measures of treatment beyond this scope and requiring explicit consent of a patient.

97.
According to the Constitutional Court, legal confusion regarding the situation and rights of a patient during confinement in a psychiatric hospital constitutes an unconstitutional legal void which is not in conformity with the principle of legal security (Article 2 of the Constitution). The challenged statutory regulation is also in non-conformity with Article 51, paragraph 3 of the Constitution, which stipulates that no one may be compelled to undergo medical treatment except in cases provided by law.

98.
Owing to the protection of patients’ rights, the legislator ought to clearly define cases and conditions under which coercive and restraint measures are permissible. In addition, a certain form of supervision (supervisory mechanisms) of the application of such measures should be provided for.

99.
As the Constitutional Court established that the Non-litigious Civil Procedure Act fails to regulate some important issues relating to involuntary confinement of persons in closed wards of psychiatric hospitals, it concluded, in compliance with the provision of Article 48 of the Constitutional Court Act, the unconstitutionality of provisions of Articles 70-81 of the Non-litigious Civil Procedure Act.

100. The following provisions of the Health Services Act are in conformity with the Constitution:

(a)
Referral and admission for treatment in a psychiatric hospital even without the consent of the patient (Article 49, paragraph 1 of the Health Services Act), as the conditions laid down in this article are intended only for doctor’s consideration. On the basis of objective health standards, he establishes the existence of mental disorder and, from the aspect of medical profession, assesses the risk of the patient either to others or to himself/herself. The question whether the nature of a mental disorder requires the restriction of freedom of movement of the patient and of his/her contact with the outside world is subject to legal assessment carried out by the court on the basis of the provision of Article 70 of the Non-litigious Civil Procedure Act; - Limited access to medical documents (Article 47, indent 6 of the Health Services Act): limited right of access to medical records must be considered as an exception applied only in urgent (exceptional) cases. As a rule, a doctor must always and unconditionally grant a patient access to all objective and original medical documents at his/her request and also enable the patient to copy the data. In exceptional cases, a doctor may limit or refuse access to his personal notes and assessments in the documents if release of the health documents would have an injurious influence on the patient’s treatment or the relationship between the patient and the doctor. It is essential that a patient may in the case of dispute with the doctor assert his right to access health documents in court (in administrative dispute). - Emergency medical intervention without prior consent of the patient (Article 48 of the Health Services Act), when a patient’s health condition does not allow him/her to declare his/her legally relevant will, and when medical intervention is urgent. In cases of emergency, a doctor must act in such a way as to save a patient’s life;

(b)
The competence of a doctor treating a patient for releasing information on the health condition of a patient to his/her closest relatives or guardians (Article 51, paragraph 4 of the Health Services Act: anyone can request that medical professionals and their colleagues release no data on their health condition without their explicit consent (not even to the closest relatives).

Lengthy adoption of legislation governing mental health

101.
As already reported in previous regular reports of the Republic of Slovenia to the Committee against Torture, Slovenian legislation on mental health is being adopted at a very slow pace and is burdened with numerous procedural difficulties. The expert group of the Ministry of Health drew up the first draft law on mental health already in 1997. The draft has already been dealt with at the expert level. The proposed law on counselling and protection of rights in the field of mental health was submitted to the legislative procedure by a National Assembly deputy on 25 November 1998. The proposed text differed from the draft drawn up by the Ministry of Health and regulated a narrower area. The Slovenian National Assembly carried out the first reading of the proposed law at its session of 22 March 2000 and adopted a decision stipulating that “the proposed law be prepared for the second reading by the proposer in cooperation with the Slovenian Government”.

103.
After the elections to the National Assembly in October 2004, conditions were provided enabling the competent ministry and/or the Slovenian Government to submit a new proposed law on mental health.

104. On 18 April 2003, the Government established a 28-member Government Committee on mental health (hereinafter: the Committee) as the highest professional body at the national level including both representatives of state and local administration and representatives of the profession as well as several non-governmental organisations (users, relatives and service providers).

105. The Ministry of Health desired to draft a new proposed law on mental health, therefore a commission was established on 19 July 2004 composed of representatives of ministries, experts and service providers. The commission operated until 24 January 2005 and held 12 working meetings within this period.

106. On 9 February 2005, an interministerial working group was established for the preparation of working material of the law on mental health; the working group was composed of representatives of the Ministry of Health, Ministry of Justice and Ministry of Labour, Family and Social Affairs.

107.
After five working meetings, the working group submitted the material to the Committee for consideration on 10 March 2005. The Committee appointed a working group at its session, which formulated a draft opinion after four working meetings. The Committee presented the opinion to the Ministry of Health on 3 June 2005.

108. On 27 September 2005, a représentative of the profession and a représentative of the family joined the interministerial working group at the proposal of the Committee on mental health. The interministerial working group drew up the proposed law by 6 December 2005.

109. On 15 December 2005, the Ministry of Health again called on the Committee on mental health to present its opinion and on 12 January 2006; the proposed law was upheld by the Committee, which however gave some minor recommendations that were taken into account by the Ministry. The working group is intensively dealing with the proposed law on mental health, which should also define all procedures regarding the limitation or protection of human rights, the right to defence counsel and the right to an independent life counsellor. The proposed law also provides the legal basis for drafting a special national programme on mental health.

110. The interministerial working group held 12 working meetings. When drafting the proposed law, the interministerial working group also took into account the decision of the Constitutional Court of the Republic of Slovenia (U-I-60/03-20, Official Gazette RS, No. 131/03), in which the Constitutional Court established that the provisions of the Non-litigious Civil Procedure Act governing compulsory hospitalisation of mental patients in psychiatric hospitals are not in conformity with the Constitution of the Republic of Slovenia. Such wording of the proposed law also includes provisions regulating anew the procedure for the confinement of mental patients in psychiatric hospitals and social welfare institutions as well as the right of a patient to defence counsel in all procedures, whereas in court proceedings, the proposed law maintains the right of a mental patient as a duty, which means that a patient must be assigned a counsel by the court ex officio unless he/she chooses one himself/herself.

111.
The proposed law on the protection of rights of mental patients is being harmonised between the ministries, which will be followed by a public presentation. According to the Ministry of Health, the proposed law will also be considered by the Government and submitted to the National Assembly in the first half of this year.

Complaints by psychiatric services users

130. The Ministry of Health of the Republic of Slovenia has received in the last two years less than 10 letters by individuals whose rights have been allegedly violated. An employee of the ministry examines every individual case by calling on alleged violators to respond to charges. According to the ministry’s statements, the employee of the ministry seeks a solution or a compromise on a case by case basis.

131. The Ministry of Health points out that the processing of complaints has not been systematically regulated. The ministry has no control over the factual state of complaints and their resolution in individual medical institutions.

132. There are six psychiatric hospitals or wards in Slovenia. All have adopted the rules on the patients’ rights and duties, defining the path of complaint which varies only in relation to the size and organisation of individual services or wards of a clinic or psychiatric hospital. The complaint procedure is defined in such a way that it is, as a rule, resolved on the location of the alleged violation of fundamental human or other patients’ rights. Patients may only exceptionally use other paths for protecting their rights and may also formally file a complaint with the Ministry of Health, Human Rights Ombudsman or with the relevant court.

141.
Apart from the University Psychiatric Hospital Ljubljana, which, for the period of the last four years, reported only three complaints with elements of a criminal offence (see above), all other hospitals replied that no such complaints had been recorded. Psychiatric hospitals control the work of their employees also where there are no particular complaints. Control is carried out in compliance with the size of the institution. The University Psychiatric Hospital Ljubljana has special Rules on the supervision of the work of organisational units on the basis of which a Standing Commission for ensuring quality and providing professional supervision has been set up. Other hospitals supervise the work of the employees through regular meetings and extraordinary supervision. At the Psychiatry Ward of the General Hospital Maribor e.g., the supervision of the work of employees - if there are no complaints - is conducted by the principal through regular visits to each ward in the form of main rounds, visits to wards without notice and in the form of “open door” visits, which means that conversation with patients is possible also where there are no particular complaints. The work of employees is similarly controlled by the main ward nurse who systematically supervises the work of medical staff in compliance with the relevant protocols. In none of the institutions was there a case of mass rebellion of patients. 

List of Issues
9.
According to the 2008 Report of the Slovenian Human Rights Ombudsman12 and the CPT Report on its 2006 visit to Slovenia13, conditions of detention remain in some prisons critical. Please provide detailed information about the most recent steps taken to improve conditions of detention and particularly to address overcrowding in prisons and excessive use of force by the police, especially against members of ethnic minorities. In relation to the “intolerable” conditions of detention of persons suffering from mental disturbances or illness, please update the Committee on the discussions between the ministries of health and justice on opening a forensic psychiatric hospital.

24.
Please provide up-dated detailed information on the construction, adaptation and furnishing of detention facilities and psychiatric hospitals for the period 2006-2010.

25.
Please provide updated information, including statistics, disaggregated by sex, age and ethnicity, on the number of pre-trial detainees and convicted prisoners, the occupancy rate of all places of detention as well as on crimes reports filed against police officers for the period 2006-2010. Please also provide also information on the number of persons deprived of their liberty in psychiatric hospitals.

26.
Please provide up-dated disaggregated statistical data regarding reported deaths in detention facilities and psychiatric hospitals according to the location of detention, sex, age, ethnicity of the deceased and cause of death for the period 2006-2010. Please make available detailed information on the results of the investigations in respect of those deaths and measures implemented to prevent suicides and other sudden deaths that occur in detention centres.
27.
Considering the declaration of unconstitutionality by the Slovenian Constitutional Court of Articles 70-81 of the Non-litigious Civil Procedure Act, please provide up-dated information on the current legislation regulating confinement in psychiatric hospitals.
28.
Please provide detailed information on the proposed legislation on mental health mentioned in the State report, if it has been adopted and, if so, provide detailed information on the procedure for the confinement of mental patients in psychiatric hospitals and social welfare institutions.

35.
Please provide detailed information on the measures that have been taken to systematically regulate the procedure for complaints by psychiatric services users. Please provide also statistical data for the period 2006-2010 on the number of complaints received in the main Psychiatric hospitals as well as the grounds on which these complaints were filed.

Replies to List of Issues
9. b Concerning the Establishment of a Special Forensic Psychiatric Hospital

An Inter-Ministerial Task Group was appointed in April 2010 with a mandate to examine and prepare the basis for the establishment of a Special Forensic Psychiatric Hospital in Slovenia, has produced a final report, and has submitted the proposal to establish a Forensic Psychiatric Department within Maribor Psychiatric Hospital. Preparatory work, studies, and formal procedures for the establishment of the forensic department at psychiatric hospital, which is expected to be established by the end of 2011, are currently under way.
24. Please provide up-dated detailed information on the construction, adaptation and furnishing of detention facilities and psychiatric hospitals for the period 2006-2010.

In the area of adaptations of premises of psychiatric hospitals within the period 2006-2010 there were refurbishments or additions to premises and the capacities and service for the users were significantly or adequately increased in these psychiatric hospitals:

1. Psychiatric hospital of Idrija (refurbishment of both buildings, a high level of residence is guaranteed for users, which includes additional activities);

2. Psychiatric hospital of Ormož (an annex was built, the old building of the hospital was refurbished, multipurpose premises were additionally built);

3. Psychiatric hospital of Begunje (refurbishment of premises - departments, ambulance offices on-duty, pharmacy, refurbishment and change of administrative premises to daily hospital).

The answer concerning the special forensic psychiatric hospital is provided in the answer to Question no. 9.

25. Please provide updated information, including statistics, disaggregated by sex, age and ethnicity, on the number of pre-trial detainees and convicted prisoners, the occupancy rate of all places of detention as well as on crimes reports filed against police officers for the period 2006-2010. Please also provide also information on the number of persons deprived of their liberty in psychiatric hospitals.
Number and Causes of “Sudden” Deaths in Psychiatric Hospitals

At the Department of Psychiatry of the Maribor Teaching Hospital, 17 persons (11 women and 6 men) died in the period 2006-2010. Most of them were elderly (aged between 70 and 94), with the exception of two persons aged 46 and 57 years, respectively. The main cause of death was cardiac arrest.

In the same period, 12 persons (6 women and 6 men) died at Ljubljana Psychiatric Clinic. The main cause of death was cardiac arrest, with the exception of one respiratory arrest.

In the period 2006-2010, two men (aged 50 and 81) from the closed section of the Begunje Psychiatric Hospital died. The cause of death was cardiac arrest in both cases.

In the period 2006-2010, a woman aged 59 died at Idrija Psychiatric Hospital. She died after an acute deterioration in respiratory function, after an attempt of resuscitation and salvage by helicopter. The autopsy showed death was as a result of pulmonary embolism.

In the same period, 9 persons (8 men and 1 woman) died at Ormož Psychiatric Hospital. All of them died of cardiac arrest.

All hospitals systematically monitor warning hazardous events, and prepare special measures if such events are detected. At Ljubljana Psychiatric Clinic, Special Clinical Pathways for the Hospital Management of a Suicidal Patient were implemented in 2010.
27. Considering the declaration of unconstitutionality by the Slovenian Constitutional Court of Articles 70-81 of the Non-litigious Civil Procedure Act,30 please provide up-dated information on the current legislation regulating confinement in psychiatric hospitals.

Based on the aforementioned Decision of the Constitutional Court of The Republic of Slovenia of 2003 (Decision of the Constitutional Court, Ref. No. U-I-60/03 of 4 December 2003), a special Mental Health Act was adopted in 2008, which is presented in more details in answer to Question no. 28.

28. Please provide detailed information on the proposed legislation on mental health mentioned in the State report, if it has been adopted and, if so, provide detailed information on the procedure for the confinement of mental patients in psychiatric hospitals and social welfare institutions.

Detention proceedings for people with mental health problems in social institutions are governed by the Mental Health Act of 2008 (Official Gazette of the Republic of Slovenia, No. 77/08). The abovementioned Act regulates proceedings before a court for the admission without consent of a person to the department under the special surveillance of a psychiatric hospital, to a closed section of a social security facility and to supervised management. In the proceedings before a court, a person with mental disorder must be represented by a lawyer, or more specifically, according to this Act, in all proceedings before a court, representation through an attorney who is a lawyer is mandatory, which includes all proceedings of forced deprivation of liberty or forced hospitalisations. For a juvenile and an adult declared legally incompetent, a lawyer is authorised by their legal representative, unless when proceedings are opened at their request. In such cases a lawyer is appointed by the court.

Admission to a psychiatric hospital or a social security facility may be carried out in the following ways:

1. Admission with consent,

2. Admission without consent, by decision of a court;

3. Admission without consent in emergencies, when the person has been detained in the department under the special surveillance of a psychiatric hospital, on the basis of a physician`s notice of a selected personal physician, psychiatrist or other physician before the court has made its decision.

When a person is admitted without her consent in emergency situations, the physician on-duty of the psychiatric hospital has to inform the detained person immediatelly about her rights from Article 58 of the Mental Health Act and inform the Director of the psyhiatric hospital and the Diretcor has to inform the competent court. After the court received this information, it has to adopt a ruling on starting the procedure within one day and in the next day visit and interrogate the detained person, in the presence of a lawyer. The court has to decide on detention of this person within the deadline of three days after the visit was performed.

Treatment of a person in the department with the special surveillance of a psychiatric hospital without their consent is admissible if all of the following conditions have been fulfilled:

– if they endanger their own life or lives of others, or if they severely endanger their health or health of others, or if they cause serious pecuniary damage to themselves or others,

– if the endangerment referred to in the previous indent arises from a mental disorder which causes the person to have a disturbed perception of reality and their own ability to control their actions,

- and if the above reasons and endangerment referred to in the first and second indents of this paragraph cannot be contained by other forms of help (treatment in a psychiatric hospital outside the department with special surveillance, outpatient treatment, or under controlled management).

A person is admitted to a closed section of a social security facility if all of the following reasons have been fulfilled:

– if acute hospital treatment has been concluded or is not necessary,

– if they need constant care which cannot be provided in the home setting or by any other means,

– if they endanger their own life or lives of others, or if they severely endanger their health or health of others, or if they cause serious material damage to themselves or others,

– if the endangerment referred to in the previous indent arises from a mental disorder causing the person to have a disturbed perception of reality and their own ability to control their actions,

– if the above reasons and endangerment referred to in the third and fourth indents cannot be contained by other forms of help (outside the social security facility, under controlled management),

– if they fulfil other conditions for the admission to a social security facility set out by social security regulation.

According to the Mental Health Act, the proceedings must be instituted ex officio by the court even when it has not been officially informed of the admission without consent, but becomes aware thereof by any means.

The Mental Health Act lays down the right to representative from the field of mental health in relation to the enforcement of rights in all treatment procedures in the departments under special surveillance of a psychiatric hospital, in closed sections of a social security facility, and under controlled management. A person with mental disorder is frequently in situations where they cannot protect their rights by themselves, therefore the proposed act introduces a system of representation which completes and builds upon the right to a representative granted to people as health service users according to the Patients’ Rights Act. Provision is made for an individual to be able to exercise both functions if conditions according to both the Mental Health Act and the Patients’ Rights Act are fulfilled.

The Act sets out the use of specific protective measures enabling treatment or management of a person's dangerous behaviour.

The Act specifies special methods of treatment, such as:

- treatment with electroconvulsive therapy,

- hormonal treatment,

- the use of psychotropic drugs in quantities exceeding the maximum prescribed dose.

Special methods of treatment can only be used if approved by a medical council composed of at least three psychiatrists, of whom at least one is not employed at the psychiatric hospital where the person is being treated and has not treated the person.

The remaining conditions to be fulfilled in order to allow for the use of special methods of treatment are the following:

-
the written consent of the person has been presented,

-
no other efficient method of treatment for adequate health care is available,

-
the method is essential for the person’s treatment,

-
the expected benefit outweighs the foreseeable risk and burden caused by the proposed treatment.

In addition to the aforementioned conditions, a positive opinion by a psychiatrist who does not treat the person and is not a member of the medical council is required for treatment with electroconvulsive therapy or hormonal treatment.

By the end of 2010, The Republic of Slovenia also employed 19 coordinators of community management responsible for the mental health sections at Social Work Centres. By the end of 2010, 30 additional coordinators are to be employed. The coordinators are qualified professional workers, having at least a higher education (in health, psychology, social pedagogy or other adequate programmes) and at least three years of working experience in the field of mental health protection, social security, health, or in non-governmental organisations implementing mental health programmes. Their task is the execution of assistance to persons who no longer need treatment in a psychiatric hospital or controlled management, but needing help in psychosocial rehabilitation, everyday activities, managing living conditions and inclusion in everyday life on the basis of a management plan. All tasks are focused on finding adequate solutions aimed at returning the service users back to their home setting as soon as possible. On the basis of Article 26 of the Mental Health Act and Article 11 of the Rules on Providing Representative Service in the Field of Mental Health and of the public appeal of 20 August, 2010, and upon prior agreement with the Minister of Health and the Minister of Labour, Family and Social Affairs’ appointed representatives of persons in the field of mental health. Each representative has been appointed for the supervision of two psychiatric hospitals.

35. Please provide detailed information on the measures that have been taken to systematically regulate the procedure for complaints by psychiatric services users.38 Please provide also statistical data for the period 2006-2010 on the number of complaints received in the main Psychiatric hospitals as well as the grounds on which these complaints were filed.

In 2008, the Patients Rights Act was adopted, regulating patients' complaint procedures and establishing the patients’ rights representative institution which helps patients, free of charge, in the protection of their rights. The Patients Rights Act provides for detailed methods and procedures for the treatment of patients’ complaints. In accordance with the Act, hospital department bulletin boards shall display information on how to file an application, and information on the competent person and patients’ rights representative. Each department under the special supervision of the Psychiatric Hospital and the protected department of The Institute of Social Welfare shall display the rights of persons according to the Mental Health Act.

Measures for the Systematic Regulation of Procedures for Patients’ Rights Protection:

- The availability of informative material on patients’ rights, related to the Mental Health Act, in waiting rooms and in all hospital departments,

- The availability of the brochure issued by the Ljubljana Psychiatric Hospital – Information for Patients, Their Relatives and Visitors,

- Informative posters on the personal rights representatives in the field of mental health,

- Informative posters on the representatives according to the Patients’ Rights Act,

- Informative posters according to the Mental Health Act,

- Informing the staff about patients’ rights and of the obligations on staff to inform patients of their rights,

- Regular daily team meetings of the entire staff, and separately by departments,

- Safety rounds, discussion about safety and conferences,

- Letter boxes for anonymous complaints,

- An internal survey on patients’ experiences at Ljubljana Psychiatric Hospital was conducted,

- A national survey on patients’ experiences at the hospital was conducted,

- The appointing and education of the patient safety representative and his deputy,

- Giving the patients and their relatives the possibility to talk and file a complaint in writing with the heads of the units,

- Therefore: Full compliance with the requirements of the Patients’ Rights Act and the Mental Health Act.

Recommendations from IDA :

· Adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.
(“Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.”(OHCHR Thematic Study on enhancing awareness and understanding of the
CRPD, A/HRC/10/48, 26 January 2009, para 49; see also OHCHR Information note no 4, “The existence of a disability can in no case justify a deprivation of liberty.”  http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf).

· Recognise and respect the legal capacity of persons with disabilities to make their own decisions in all aspects of life, including health and mental health services.  (The Special Rapporteur on Torture has recommended that “in keeping with the Convention, States must adopt legislation that recognizes the legal capacity of persons with disabilities and must ensure that, where required, they are provided with the support needed to make informed decisions”; and in particular, “article 12 recognizes their equal right to enjoy legal capacity in all areas of life, such as deciding where to live and whether to accept medical treatment” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, paras 73 and 44 respectively)
· End all practices of restraint, fixation, physical force, isolation, control of behavior using medications, and other forced or coerced administration of psychiatric interventions such as electroshock and mind-altering drugs including neuroleptics, that are currently used on persons with disabilities in psychiatric institutions, social care homes and other institutions; carry out education of personnel on the rights of persons with disabilities under the CRPD and on alternative responses to behavior that do not involve coercion of any kind; and establish and enforce clear regulations to end these practices in accordance with the CRPD and the recommendations of the Special Rapporteur on Torture. (“The Special Rapporteur notes that forced and non-consensual administration of psychiatric drugs, and in particular of neuroleptics, for the treatment of a mental condition needs to be closely scrutinized. Depending on the circumstances of the case, the suffering inflicted and the effects upon the individual’s health may constitute a form of torture or ill-treatment.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 63)
· Adopt laws and measures to ensure that women and girls with disabilities are not subjected to forced sterilisation or forced contraception, and that women with disabilities retain the right to personally exercise free and informed consent in these matters (rather than authorising third party decision makers).
· Ensure that all cases of ill-treatment and death occurring in institutions are duly investigated and where necessary criminal convictions are pursued.  Ensure remedies for victims or their families, including compensation and rehabilitation.

· Take steps to establish an independent body to monitor hospitals and places of detention which would monitor the status of patients/residents, the training of personnel, and the protocols in place (including their observance) for recording of all incidents of violence, use of restraints (both physical and chemical methods), and complaints in psychiatric hospitals and social welfare institutions.
· Develop a system to ensure that persons with disabilities in detention have equal opportunities to lodge a complaint, including by communicating complaints in different ways (e.g. sign language), and by receiving assistance from a neutral third party in making one’s complaint.
· Make a plan with target dates and monitoring to close down institutions for children and adults with disabilities and realize the right of persons with disabilities to live in the community by ensuring that housing is affordable and accessible for persons with disabilities, that they have the legal right to choose where and with whom to live on an equal basis with others, and by making available support services to realize the will and preference of individuals as to how they wish to live.
· Require law enforcement, judicial and health professionals (Prosecutor’s office, police, investigating officials, judges, legal aid lawyers, hospital and institution staff) to be trained on the human rights, dignity, autonomy and needs of persons with disabilities.
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61.
Article 23, paragraph 2, of the Weapons Act prohibits the use of firearms against women, persons with manifest signs of disabilities or minors whose age is apparent or has been established, with the exception of cases in which such persons are armed or are part of a group assault. The owner of a weapon is required to promptly inform the office of the Ministry of Internal Affairs at the location at which the weapon was used of every case in which harm was caused to the health of a person in connection with the use of the weapon.
96.
Article 107 of the Criminal Code stipulates that intentional infliction of bodily harm that endangers life or results in loss of sight, speech, hearing, an organ or the function of an organ or in permanent facial disfigurement, causes other life-threatening injury to health or health problems combined with a permanent incapacity to work exceeding 33 per cent or complete occupational incapacity or results in a premature interruption of pregnancy or mental illness, when committed with means that constitute torment or torture, is punishable by deprivation of liberty for 5 to 10 years.
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