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Draft general comment No. 34 (Upon completion of the first reading by the Human Rights Committee)


Article 19



…


Freedom of expression

….
12.
 Paragraph 2 protects all forms of expression and the means of their publication. Such forms include, but are not limited to, the spoken and written word and such non-verbal expression as images and objects of art. Means of expression include books, newspapers, pamphlets, posters, banners and legal submissions.  They include all forms of audio-visual as well as electronic and internet-based media. Paragraph 2 does not, however, provide a right of free expression in any specific location.
Suggested change to para 12:

12.  Paragraph 2 protects all forms of expression and the means of their publication. Such forms include, but are not limited to, the spoken, signed and written word  language and such non-verbal expression as images and objects of art. Means of expression include books, newspapers, pamphlets, posters, banners and legal submissions.  They include all forms of audio-visual as well as electronic and internet-based media. Paragraph 2 does not, however, provide a right of free expression in any specific location.
Explanation:

To ensure that sign language is included as a form of expression.
 
13.
A State party may choose one or more national or official languages, but it may not exclude, outside the spheres of public life, the freedom to express oneself in a language of one’s own choice, and article 27 of the Covenant expressly provides that persons belonging to ethnic, religious or linguistic minorities shall not be denied the right, in community with other members of their group, to use their own language.
Suggested change to para 13 :

13.  A State party may choose one or more national or official languages. This includes taking measures to officially recognise national sign language(s) and promoting their use. States may not exclude, outside the spheres of public life, the freedom to express oneself in a language of one’s own choice, and article 27 of the Covenant expressly provides that persons belonging to ethnic, religious or linguistic minorities shall not be denied the right, in community with other members of their group, to use their own language. States should take active measures and have binding responsibilities and statutory duties to support the use of sign language(s).
Explanation :
This paragraph refers to official languages and linguistic minorities. Unlike other linguistic minorities, sign language is crucial and the only way for the deaf to exercise freedom of expression. This is why it would be very important to ensure the right to use sign language officially, which requires measures by law, and should be stronger than "states not denying the rights ... to use their own language". 
…. 


Access to information
There is a need for a paragraph in this section to address the right of access to information for persons with disabilities on an equal basis with others in accordance with Article 21 of the Convention on the Rights of Persons with Disabilities, for example:

Proposed new paragraph in this section:

Article 19(2) is supplemented by Article 21 of the Convention on the Rights of Persons with Disabilities which sets out specific measures to ensure that persons with disabilities enjoy the right of access to information on an equal basis with others and through all forms of communication( of their choice, including by: providing information intended for the general public (from both public and private entities) in accessible formats and technologies appropriate to different kinds of disabilities in a timely manner and without additional cost; and by accepting and facilitating the use of sign languages, Braille, augmentative and alternative modes of communication of their choice by persons with disabilities in official interactions.
18. 
Article 19, paragraph 2 embraces a general right of access to information held by public bodies. Such information includes all records held by a public body, regardless of the form in which the information is stored, its source and the date of production. Public bodies include all levels of State bodies and organs, including the judiciary and with regard to the carrying out of public functions, it may include other bodies. 

19. 
As has already been noted, taken together with article 25 of the Covenant, the right of access to information includes a right of the mass media to have access to information on public affairs  and the right of the general public to receive mass media output. The right of access to information is also addressed elsewhere in the Covenant. As the Committee observed in its general comment No. 16, regarding article 17 of the Covenant, “every individual should have the right to ascertain in an intelligible form, whether, and if so, what personal data is stored in automatic data files, and for what purposes. Every individual should also be able to ascertain which public authorities or private individuals or bodies control or may control their files. If such files contain incorrect personal data or have been collected or processed contrary to the provisions of the law, every individual should have the right to request rectification or elimination”.  Pursuant to article 10 of the Covenant, a prisoner does not lose the entitlement to access to his medical records. The Committee, in general comment No. 32 on article 14, set out the various entitlements to information that are held by those accused with a criminal offence. Pursuant to the provisions of article 2, persons should be in receipt of information regarding their Covenant rights in general.  Under article 27, a State party’s decision-making that may substantively compromise the way of life and culture of a minority group must be undertaken in a process of information-sharing and consultation with affected communities. 
20.  
To give effect to the right of access to information, States parties should enact the necessary procedures, such as by means of freedom of information legislation. The procedures should provide for the rapid processing of requests for information according to clear rules that are compatible with the Covenant. Arrangements should be put in place for appeals from refusals to provide access to information. Fees for the processing of requests for information should not be such as to constitute an unreasonable impediment to access to information. Authorities should provide reasons for any refusal to provide access to information. States parties should make every effort to ensure easy, effective and practical access to state-controlled information in the public domain. 



Freedom of expression and political rights
21. 
The Committee, in general comment No. 25 on participation in public affairs and the right to vote, elaborated on the importance of freedom of expression for the conduct of public affairs and the effective exercise of the right to vote. The free communication of information and ideas about public and political issues between citizens, candidates and elected representatives is essential. This implies a free press and other media able to comment on public issues without censorship or restraint and to inform public opinion. The attention of States parties is drawn to the guidance that general comment No. 25 provides with regard to the promotion and the protection of freedom of expression in that context.
Proposed change to para 21:

21…..  The attention of States parties is drawn to the guidance that general comment No. 25 provides with regard to the promotion and the protection of freedom of expression in that context.  It should be noted that general comment No. 25 must be read in conjunction with Article 29 of the CRPD which provides an update of standards relating to the right of persons with disabilities to exercise their freedom of expression by participating in political and public life.
Comment on para 21:

IDA would like to bring to the Committee’s attention that General Comment no 25 runs counter to Articles 5, 12 and 29 of the Convention on the Rights of Persons with Disabilities.  

Para 4 of GC no 25 states that the exercise of rights protected by Article 25 ICCPR “may not be suspended or excluded except on grounds which are established by law and which are objective and reasonable. For example, established mental incapacity may be a ground for denying a person the right to vote or to hold office.”
The CRPD is founded on a dynamic social model of disability which views the limitations on persons with disabilities as societal barriers rather than limitations inherent in the person.  The obligation of States, in such a view, is to take all necessary steps to remove such barriers in order to ensure people with disabilities the full enjoyment of their rights.  This includes removing measures of legal or mental incapacity and recognising that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life, and taking the necessary measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity, respecting the rights, will and preferences of the person concerned (see Article 12 CRPD on equal recognition before the law).  Hence, the right to participate in political and public life is fully extended to persons with disabilities regardless of the type or degree of their disability.

Article 29 CRPD reads:

States Parties shall guarantee to persons with disabilities political rights and the opportunity to enjoy them on an equal basis with others, and shall undertake:

a) To ensure that persons with disabilities can effectively and fully participate in political and public life on an equal basis with others, directly or through freely chosen representatives, including the right and opportunity for persons with disabilities to vote and be elected, inter alia, by:

i.  Ensuring that voting procedures, facilities and materials are appropriate, accessible and 

easy to understand and use;

ii. Protecting the right of persons with disabilities to vote by secret ballot in elections and 

public referendums without intimidation, and to stand for elections, to effectively hold office 

and perform all public functions at all levels of government, facilitating the use of assistive 

and new technologies where appropriate;

iii. Ensuring that voting procedures, facilities and materials are appropriate, accessible and 

easy to understand and use;

b) To promote actively an environment in which persons with disabilities can effectively and  fully participate in the conduct of public affairs, without discrimination and on an equal basis 

with others, and encourage their participation in public affairs, including:

i. Participation in non-governmental organizations and associations concerned with the public 

and political life of the country, and in the activities and administration of political parties;

ii. Forming and joining organizations of persons with disabilities to represent persons with 

disabilities at international, national, regional and local levels.

…
( For the definition of “communication”, see Article 2 of the Convention on the Rights of Persons with Disabilities.
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