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Joint submission by Disabled People’s Organisations – Denmark (DPOD), 

European Disability Forum (EDF) & the International Disability Alliance (IDA)
on the List of Issues prior to reporting for Denmark,

Country report task force, Human Rights Committee, 103rd Session
DPOD, EDF and IDA have prepared this submission on the List of Issues Prior to Reporting for Denmark.  It includes an annex of references to persons with disabilities to be found in the most recent recommendations of other treaty bodies and the UPR concerning Denmark.
This submission is complementary to the joint Danish NGO submission and the submissions should be read together for the full scope of information on the implementation of the ICCPR in Denmark.

About the organisations

Disabled People’s Organisations Denmark (DPOD) was founded in 1934 (as "De Samvirkende Invalideorganisationer" - DSI) and has 32 national member organisations representing more than 320.000 people with disabilities in Denmark. DPOD is the only Danish umbrella organisation in the disability field. The work for an inclusive world for persons with disabilities is an important task, and the Danish disability sector is a growing stakeholder. DPOD is a member of the European Disability Forum, the European regional IDA member.

The European Disability Forum (EDF) is an independent non-governmental organisation which represents the interests and defends the rights of 80 million people with disabilities in the European Union, and is a member of IDA.  EDF is the only European platform run by persons with disabilities and their families.  Created in 1996 by its member organisations, EDF ensures that decisions concerning persons with disabilities are taken with and by persons with disabilities
The International Disability Alliance (IDA) is the network of international and regional organisations of persons with disabilities currently comprising eight global and four regional DPOs, with two other regional DPOs having observer status. With member organisations around the world, IDA represents the over 1 billion people worldwide living with a disability, the world’s largest – and most frequently overlooked – minority group. IDA’s mission is to promote the effective implementation of the UN Convention on the Rights of Persons with Disabilities, as well as compliance within the UN system and across the treaty bodies.
DENMARK
Denmark ratified the CRPD on 24 July 2009, but has not signed or ratified its Optional Protocol.

ICCPR Article 2.1 and Article 26: Prohibition of discrimination
According to Article 2 of the ICCPR, states are obliged to protect all individuals from discrimination. Persons with disabilities are not mentioned specifically in ICCPR Article 2, but must be considered covered by the phrase “or other status” following a number of specifically mentioned reasons for which discrimination is prohibited. Article 5, and in particular Article 5(2), of the CRPD,
 are obliged to prohibit discrimination on the grounds of disability.
Despite ratification of the CRPD, Danish government has so far failed to prohibit discrimination for disability reasons. Discrimination on the grounds of disability is only prohibited in the labour market on account of the non-discrimination EU council directive no. 2000/78/EC.  Denmark was recently reviewed under the UPR procedure in May 2011. During this review, the government stated (106.31, see Annex) that there is a high level of protection against discrimination regulated by a number of legal acts. Despite the government’s claims this legislation does not cover all grounds for discrimination, and in particular fails to protect persons with disabilities from discrimination. Therefore, a general prohibition against discrimination is lacking in the Danish society in relation to any other area than the labour market.

The government acknowledges the need to strengthen the efforts (106.54) to combat dis-crimination and hate crimes for racist, xenophobic and intolerance reasons. In this context disability is not recognised as a reason for discrimination and hate crimes. Furthermore, the government is unspecific about the nature and strength of efforts to be made, though it is clear that non-discriminatory legislation is not part of these efforts.

We strongly urge the Human Rights Committee to include the subject in the list of issues. Furthermore, we recommend that the Committee ask the Danish government – in the future concluding observations – to immediately draft and adopt an act generally prohibiting discrimination on the basis of disability in all areas and levels of Danish society.

ICCPR Article 2.3 and ICCPR Article 14: Ratification of the Optional Protocol under the CRPD
In connection with the UPR process, the government clearly declared that it has no intentions to either sign or ratify the Optional Protocol on an individual communications procedure under the CRPD. The reason given for this standpoint is that the Optional Protocol is imprecise and thereby not operational as a complaints procedure (106.3). Denmark is a state which normally ratifies the optional protocols under the human rights treaties to which it is a party. The hostility towards ratifying the Optional Protocol to the CRPD places persons with disabilities at a disadvantage in claiming remedies for their rights violations as it withholds them from the opportunities to pursue a case before the CRPD Committee, including when the breaches relate to civil and political rights. We urge the Human Rights Committee to raise the subject in the list of issues and to recommend to the Danish government to take the necessary preparatory steps towards ratification, and to proceed with timely ratification of this instrument.

ICCPR Article 14 and Article 26: Equal rights in the application for citizenship 
Some persons with disabilities will have their disability considered when applying for citizenship while others will not. It is mentioned in the legislation that persons with disabilities may be exempt from the requirements of Danish language skills and knowledge of Danish culture, society and history, which are pre-requisites to being granted citizenship. There are no guidelines for these exemptions, and decisions appear to be taken at random.

Persons suffering from Posttraumatic Stress Disorder (PTSD) are by government circular denied exemption from the requirements of Danish language skills and knowledge of Danish culture, society and history. There can be no doubt that persons suffering from PTSD as a result of exposure to conflict or persecution in their country of origin are disadvantaged by the denial of an exemption. The denial is stated in government circular on naturalization from 2008, annotation 3. Certainly, persons suffering from PTSD are covered by the description of persons with disabilities as worded in Article 1 of the CRPD. However, Danish legislation defines disability far more narrowly than the CRPD, thereby limiting the protections intended by the CRPD.

The decision for granting or denying citizenship is taken either by officials in the Ministry of Refugee, Immigration and Integration Affairs or by a Parliamentary Committee. Whether a case is treated by the Ministry or the Parliamentary Committee is decided by the officials within the Ministry, and there are no guidelines on which body treats the case.  Further, there are no options for appealing the denial of citizenship.
We strongly urge the Human Rights Committee to raise the subject in the list of issues and to recommend the government to introduce proper legal standards and appeal procedures, as well as to include PTSD as a reason to obtain an exemption for the language skills and knowledge required in order to be granted citizenship. 
ICCPR Article 25 b: Denial of the right to vote
Persons who are by court declared incapable of conducting their own affairs are by The Legal Guardianship Act, Act No. 1015 of August 20th 2007, § 6, excluded from the right to vote. This exclusion is clearly expressed in act no. 145 of 24 February 2009. The ICCPR offers no space for such exclusions or limitations and the CRPD Article 29 is explicit in stating that persons with disabilities have a right to vote and if necessary to have proper support to exercise this right.  This view is supported by the Council of Europe Commissioner for Human Rights, Thomas Hammarberg, who in March 2011 published a Human Rights Comment on the subject highlighting that the right to vote must not be denied to persons with disabilities, including persons with intellectual disabilities and persons with mental health problems.  He further stated that there is no room for procedures in which judges or medical practitioners asses voting competence; “as we do not test the capability for someone without disabilities, this would amount to blatant discrimination.”

Campaigns prior to elections are inaccessible for persons with some disabilities:  television debates for persons who are deaf, and websites and pamphlets of political parties for persons who are blind, dyslexic or who have intellectual disabilities. Debates often take place in physically inaccessible premises. This reduces the opportunities available to partake in debates and impedes persons with disabilities from accessing information necessary to make informed decisions.
Furthermore, the premises where the votes are cast are inaccessible as are the polling booths. The ballot paper is inaccessible for persons who are visually impaired, persons with intellectual disabilities and persons who are dyslexic. Therefore, persons with disabilities are impeded from voting independently. Since 2008, it has even been prohibited for persons with disabilities to be assisted to vote only by a person of their own choosing, sending out the message that persons with disabilities are incapable of choosing a reliable assistant on their own. Legislation requires that the person with a disability and their assistant are placed under the surveillance of officials during the act of voting. 
We urge the Human Rights Committee to raise the subject in the list of issues and to recommend the government to withdraw the denial of the right to vote in § 1 in act no 145 of 24 February 2009. Furthermore, recommendations are needed on drafting legislation on accessibility to television and websites as well as accessibility to debates prior to the election and to the premises where the voting takes place. Furthermore, the State should take the initiative to draft electronic ballot paper.   

ICCPR Article 27: Recognition of sign language and access to information
Sign language has not yet obtained the status of an official language in Denmark. This weakens the recognition of the deaf community as a minority community, and it endangers the right to learn and exercise sign language for both persons who are deaf, and their next of kin.

In order to guarantee that persons with disabilities exercise their right to freedom of expression, including the freedom to seek, receive and impart information on an equal basis with others, the public authorities have an obligation to accept and facilitate the use of sign languages, Braille, augmentative and alternative communication by persons with disabilities in official interactions, and to encourage private entities that provide services to the public to ensure accessibility of information and services for persons with disabilities, including through the internet.

We urge the Human Rights Committee to raise the subject in the list of issues and to recommend the Danish government to immediately take steps to recognise sign language as an official language, and to guarantee accessibility of information and services destined for the public
Suggested questions for the LoIPR
:
· What steps are being taken to ensure that a comprehensive provision on the prohibition of discrimination is incorporated into the law, including the prohibition of disability based discrimination? 

· In the context of combating domestic violence as recommended previously by the Human Rights Committee (2008, para 8), what steps have been taken to address the heightened risk for girls and women with disabilities of becoming victims of domestic violence and abuse? What measures are being adopted to ensure that both services (including shelters) and information for victims are made accessible to women and girls with disabilities?

· What measures are in place to ensure that all health care and services provided to persons with disabilities, including all mental health care and services, are based on the free and informed consent of the person concerned (and cannot be substituted by third party decision-makers such as family members or guardians)?
· What laws and policies are in place to ensure that persons with disabilities enjoy legal capacity on an equal basis with others in accordance with Article 16 ICCPR and as elaborated in Article 12 CRPD?

· What measures are being taken to ensure that children and young people in all settings, including mental health settings, have the right and the opportunity to express their views in matters concerning the child him/herself, including matters of treatment, services and support, and for their views to be given due weight in accordance with the child’s age and maturity, on an equal basis with other children, and are provided with age- and disability-appropriate support to exercise these rights?
· What steps are being taken to introduce the recognition of sign language as an official language in accordance with Article 27, ICCPR and Article 21, CRPD?  What measures are being adopted to ensure access to information to persons with disabilities on an equal basis with others?
· What plans are being envisaged to ensure that the exemption provided to persons with disabilities in immigration proceedings also covers persons with PTSD?  And what measures are being adopted to introduce transparent legal standards and appeal procedures to mechanisms responsible for decision making in immigration cases?
· What steps are being taken to repeal Section 1 of Law no 145 of 24 February 2009 which excludes from the right to vote persons who have been declared incapable of conducting their own affairs, which is in violation of the right to political participation as set out in Article 25, ICCPR and Article 29, CRPD?  What measures are being adopted to ensure the accessibility of polling stations, booths and voting material, including by permitting an individual an assistant of their own choice to help them to vote, without external surveillance? How is information on elections and political campaigns being made accessible in the lead up to elections? 
· What steps are being taken to ratify the Optional Protocol to the CRPD?
ANNEX- Disability references in Concluding Observations of the CRC Committee and the UPR with respect to Denmark 
Concluding Observations of the Committee on the Rights of the Child, 56th session, 2011

37. The Committee recommends that the State party take measures to ensure that the views of children are taken into account:
(b) on all issues relating to the education, health and welfare of children with disabilities; 

45. While noting the efforts undertaken by the State party to improve the fulfilment of the rights of children with disabilities, the Committee is concerned at the envisaged reduction of allowances to parents of children with disabilities who need to withdraw from the labour market to care for their children. With respect to education, the Committee appreciates the analysis undertaken by the State party and shares its concern as to the high number of children with disabilities receiving education in segregated contexts. It also notes with appreciation the recent changes to teacher training syllabus to include a mandatory module on special needs education, while it remains concerned that the educational achievements of children with disabilities are markedly low in comparison to other children. The Committee is concerned that in general, in schools as well as in care institutions and foster families settings, the views of the child with disabilities are not often heard, including during supervisory visits.

46.The Committee strongly recommends that the State party:

(a) reconsider its planned reductions to allowances for parents of children with disabilities who need to withdraw from the labour market to care for their children with disabilities;

(b) takes steps, in accordance with Article 12 of the Convention and Article 7.3 of the Convention on the Rights of Persons with Disabilities, to amend legislation to ensure that children and young people in all settings, including mental health settings, are guaranteed the right and opportunity to freely express their views on matters of treatment, services and support, and that they have access to age- and disability-appropriate support to exercise these rights;

(c) provide, where necessary, alternative communications facilities for children with disabilities;
(d) further strengthen its measures to provide adequate training to all teachers on the needs of children with disabilities with a view to ensuring that the quality of education received by such children is of an equal level to that of all children;

(e) expeditiously implement its planned transition of children with disabilities into elementary schools, and in doing so take into account the Committee’s General Comment No. 9 adopted in 2006 on the rights of children with disabilities (CRC/C/GC/9).
UPR, 11th session, 2011

106.3.
[Sign and ratify the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights; sign and ratify the Optional Protocol to the Convention on the Rights of Persons with Disabilities (Spain);]

Not accepted. A large part of the provisions of the International Covenant on Economic, Social and Cultural Rights are of a vague and rather imprecise nature. Therefore, the Committee may in some instances be brought in a situation where it must define the more specific content of these provisions and thus act as legislator. In certain instances the Committee will not be able to assess whether there has been a breach of the convention without at the same time taking a position as to the manner in which the particular state distributes its welfare resources. In the opinion of Denmark, such questions should be dealt with by the Government and the legislative power of the individual state. The Convention on the Rights of Persons with Disabilities includes various economic, social and cultural rights which the parties to the Convention must implement gradually within the resources available. These economic, social and cultural rights build on open formulations in the Convention text that are difficult to define accurately and therefore are interpreted more or less extensively. The reason is that economic, social and cultural rights are subject to the principle of gradual implementation, rendering the parties’ obligations difficult to define. To this should be added that they will often be of a distribution political nature and therefore unsuitable to be assessed in relation to individual cases. Against this backdrop, the Danish government has found it inexpedient to sign the Optional Protocol to the Convention on the Rights of Persons with Disabilities.

106.6.
[Become party to the Optional Protocol of the Convention on the Rights of Persons with Disabilities (Austria);]

Not accepted, Reference is made to the answer to recommendation no. 106.3.

106.7.
[Proceed to the ratification of the Optional Protocol to the Convention on the Rights of Persons with Disabilities as soon as possible (France);]

Not accepted, Reference is made to the answer to recommendation no. 106.3.

106.8.
[Become a party to the Optional Protocol to the Convention on the Rights of Persons with Disabilities (Australia);]

Not accepted, Reference is made to the answer to recommendation no. 106.3.

106.9.
[Sign, ratify and implement the optional protocol to the International Convention on the Rights of Persons with Disabilities (United Kingdom);]

Not accepted, Reference is made to the answer to recommendation no. 106.3.

106.10. [Accede to other international human rights instruments to which it is not yet party in order to strengthen its national provisions to ensure human rights specifically with regards to persons with disabilities (Burkina Faso);]

Not accepted, Reference is made to the answer to recommendation no. 106.3.

106.23. [Accept the right to present individual communications provided for in the Optional Protocol to the Convention on the Rights of Persons with Disabilities and the Optional Protocol to the Covenant on Economic, Social and Cultural Rights and withdraw the reservation to the ICESCR (Ecuador);]

Not accepted, Reference is made to the answer to recommendation no. 106.3 and 106.18.

106.31. [Review its body of legislation prohibiting discrimination to ensure equal protections on all grounds, and in this regard, consider elaborating a single comprehensive act covering all grounds for possible discrimination (Canada);]

Not accepted.

Denmark attaches great importance to promoting equality and preventing discrimination. The Danish legislation prohibiting discrimination consists of a number of legal acts which offer that very type and level of protection which is best suited depending on the discrimination ground and the area of society in question. In the opinion of Denmark, the various forms of discrimination call for different solutions in order to provide an overall level of high protection.
106.43. [Continue efforts to achieve gender equality (Norway);] Accepted

106.44. [Consider launching an Action Plan to combat domestic violence in Greenland (Spain);1] Accepted

106.45. [Continue the implementation of the national strategy to combat violence in intimate relations for 2009–2012 (Republic of Moldova);] Accepted
Combating domestic violence is of high importance to the Danish Government. In order to reinforce the work in this area, the Government presented a new national strategy on domestic violence in June 2010. Several of the initiatives in the strategy are directed at children in homes with domestic violence.
� Article 5, paragraph 2 of the CRPD reads ”2. States Parties shall prohibit all discrimination on the basis of disability and guarantee to persons with disabilities equal and effective legal protection against discrimination on all grounds.”


� Council of Europe Human Rights Commissioner, Human Rights Comment, ”Persons with Disabilities must not be denied the right to vote”, 22 March 2011, http://commissioner.cws.coe.int/tiki-view_blog_post.php?postId=127


� See Article 21, CRPD


� These questions are also based on the previous Concluding Observations of the Human Rights Committee issued with respect to Denmark, Concluding Observations of the CRC Committee and the UPR. 
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