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CRPD COMMITTEE 10TH SESSION, DIALOGUE WITH AUSTRALIA

3-4 SEPTEMBER 2013, GENEVA  

AUSTRALIAN CIVIL SOCIETY PARALLEL REPORT GROUP

RESPONSE TO THE LIST OF ISSUES

The Australian Civil Society Parallel Report Group ‘Disability Rights Now’ consists of the following organisations:
· People with Disability Australia (PWDA)

· Australian Federation of Disability Organisations (AFDO)

· First Peoples Disability Network Australia (FPDN)

· Disability Advocacy Network Australia (DANA)

· Queensland Advocacy Incorporated (QAI)

· Australian Centre for Disability Law (ACDL)

· Australian Disability Rights Network (ADRN)

· Redfern Legal Centre (RLC)

· Australian Human Rights Centre (AHR Centre)

The Parallel Report Group 10th Session Delegation

The Australian Civil Society Parallel Report Group delegation to Geneva for the Committee’s 10th session consists of 10 people.  The first 3 of the delegates listed below are part of the Parallel Report Group, ‘Disability Rights Now’.  The following 4 delegates were selected from a competitive Expression of Interest process, and the final 3 are observer delegates, who are self-funding their participation to provide additional support:

· Damian Griffis, First Peoples Disability Network Australia (FPDN)
· Rosemary Kayess, Australian Centre for Disability Law (ACDL)
· Therese Sands, People People with Disability Australia (PWDA)

· Brett Casey, Queenslanders with Disability Network (QDN)
· Carolyn Frohmader, Women With Disability Australia (WWDA)
· David Heckendorff, People with Disability Australian Capital Territory (PWD ACT)
· Judy Huett, Speak Out Tasmania
· Paul Cain, National Council on Intellectual Disability (NCID)

· Stephen Gianni, Australian Federation of Disability Organisations (AFDO)
· Raja Relf, Physical Disability Australia (PDA)

We thank the Australian Human Rights Commission (AHRC) and the Department of Families, Housing, Community Services and Indigenous Affairs (FaHCSIA) for funding the participation of 6 of these delegates, all of whom are people with disability.  We also thank FaHCSIA for providing funding for the preparation of this submission and other delegation materials, and the Attorney-General’s Department for providing funding for the launch and Auslan translation of the Parallel Report. 

The Parallel Report Group is also especially grateful for the continued pro-bono support provided by the global legal firm, DLA Piper. 

Delegation members have also contributed significant additional resources and funding to assist with their participation and we thank them and their respective organisations.  

History of the Australian Civil Society Parallel Report Group
In 2009 the Parallel Report Group was formed in order to prepare a report from civil society on Australia’s compliance with, and progress in implementation of, the United Nations Convention on the Rights of Persons with Disabilities (CRPD).  The Parallel Report Group brought together Disabled Peoples Organisations (DPOs), disability advocacy organisations, disability legal advocacy centres and human rights organisations in order to conduct research and consult with people with disability to gain their perspective and gather their experiences.   

Specific input was sought from representatives of people with disability in rural and remote Australia and Aboriginal and Torres Strait Islander people with disability.   Consultations were held in each of the 8 States and Territories: Queensland, New South Wales, Victoria, Tasmania, South Australia, Western Australia, the Northern Territory and the Australian Capital Territory.
The final report, Disability Rights Now, was launched in August 2012 and has been endorsed by over 80 organisations.  It has been provided to the CRPD Committee as information to consider for its review of Australia’s compliance with the CRPD during its 10th session in September 2013.  The Parallel Report Group also made a submission on the List of Issues for Australia for the Committee’s 9th Session in April 2013.  Therese Sands (PWDA) and Damian Griffis (FPDN) were present in Geneva for the 9th Session on behalf of the Parallel Report Group.  
The Disability Rights Now report, the submission on the List of Issues for Australia, all other related documents, and further information about the Parallel Report Project Group, is available at http://www.disabilityrightsnow.org.au/ 

The Parallel Report Group Response to the List of Issues

This Response is based on the comprehensive information contained in Disability Rights Now, which represents the views of people with disability from across Australia.  

The submission consists of 11 Fact Sheets that update the 11 priority areas of concern that have been identified by the Parallel Report Group, and which were previously outlined in our submission on the List of Issues for the Committee’s 9th session.  Each Fact Sheet provides information on the priority area of concern, references to the relevant CRPD articles, references to the relevant questions raised by the List of Issues, and references to specific paragraphs of Disability Rights Now where further information can be sought.   Each Fact Sheet also contains a list of suggested Recommendations for that priority area of concern drawn primarily from the Disability Rights Now Report.
An Annex is also included which provides references to relevant sections in Disability Rights Now for each of the 50 questions on the List of Issues.
[image: image2.jpg]DISABILITY RIGHTS NOW




CRPD COMMITTEE 10TH SESSION, DIALOGUE WITH AUSTRALIA
3-4 SEPTEMBER 2013, GENEVA  

AUSTRALIAN CIVIL SOCIETY PARALLEL REPORT GROUP

RESPONSE TO THE LIST OF ISSUES: FACT SHEET
LEGISLATIVE AND POLICY FRAMEWORK 

List of Issues Questions 3, 7, 8 and 23, 31, 34, 39, 42 and 48

Disability Rights Now (DRN) paragraphs 78-85 (article 4), 86-104 (article 5), 114-127 (article 7), 140-157 (article 9), 581-589 (article 31), 596-602 (article 33)

Incorporation of the CRPD into domestic law (paragraphs 78-79 DRN) 
Australia has failed to incorporate the CRPD into domestic law through comprehensive, judicially enforceable legislation. Existing legislation, such as the Disability Discrimination Act 1992 (Cth) falls well short of the obligations under the Convention.

Equality and Non-Discrimination (paras 86-104 DRN)

While the Disability Discrimination Act 1992 (Cth) (DDA) makes it unlawful to directly or indirectly discriminate against people on the basis of disability in certain areas of public life, significant limitations remain. A number of aspects of current anti-discrimination laws limit the ability of people with disability to complain about discrimination, obtain effective remedies for violations of their rights, and to achieve substantive equality. For example, there are no protections against vilification or hate crimes in current legislation, and the DDA provides a defence to discrimination where the avoidance of discrimination would cause an unjustifiable hardship.  Moreover, the process for addressing discrimination claims involves independent conciliation by the Australian Human Rights Commission as a first step, with matters going to court if conciliation cannot be reached.   In practice this means that it is possible for resolutions to breaches of human rights to be settled confidentially rather than resolved in open court.  In turn this reduces the opportunity to address matters of systemic discrimination and create progressive human rights jurisprudence through the legal system.  

People who experience intersectional discrimination, for example Aboriginal or Torres Strait Islander people with disability, have no legal remedy for the interaction of both instances of discrimination.  In 2013, the Government chose not to progress the Human Rights and Anti-Discrimination Bill 2012 through Parliament, which would have assisted in addressing intersectional discrimination. 

Standards enacted under the Disability Discrimination Act (DDA) (paras 91, & 142-157)

The DDA supports the development of Disability Standards as a mechanism to address systemic discrimination and promote equality. There are currently three Disability Standards: Accessible Public Transport, Education and Access to Premises. The Standards are designed to specify rights and responsibilities and clarify obligations under the DDA. If a Standard has not been met the onus is on an individual to make a complaint using the DDA.  

The requirement for individual with disability to make a complaint for a breach in the Standards makes this regulatory approach a weak mechanism to drive systemic change and promote equality. This was recently highlighted with the second review of the Disability Standards – Accessible Public Transport. The Transport Standards do not contain clearly measurable targets for implementation. Implementation of many requirements set out in the Transport Standards requires interpretation of the requirements, which in turn requires knowledge of technical specifications and how these are applied.  Many of the technical specifications are not publicly available which impacts significantly on the capacity of individuals with disability and/or their advocacy organisations to have access to the detail of the standards.

Transport Standards also contain a degree of complexity that makes them difficult to understand and this is exacerbated by the link to external benchmarks in the form of the Australian Standards.  This impedes the capacity of individuals, or indeed their representative organisations, to ensure that the Transport Standards are being met.

Furthermore some industries are years behind in meeting the Standards or have not made progress on significant issues. There has been little achieved in implementing the recommendations of the 2007 review. Implementation remains slow and uneven across transport modes, resulting in a continued lack of ‘whole of journey’ accessibility for people with disability. As a consequence, people with disability are unable to rely on public transport services being accessible. The development of a comprehensive compliance system is critical to addressing these shortcomings.
  The seriousness of this problem was highlighted in February 2013 when the Disabilty Discrimination Commissioner publically resigned from the Governments Accessible Airlines Working group because it had achieved ‘little of significance’ in the 3 years since its inception.
 
This failure to achieve systemic change through the standards or industry negotiations is further compounded by adverse cost decisions against claimants trying to assert their rights in this new and complex area of law.  In a recent court case, a passenger with disability who took court action against a budget Australian airline has been left with $20,000 to pay in court costs.  In 2008, the Jetstar airline stopped Ms King, who uses a wheelchair, from accessing a flight because the flight already had two passengers that required wheelchair assistance.  King told the court she was forced to rebook on another airline at greater cost as there were no other Jetstar flights to her destination.  The Federal Court decision accepted that Jetstar had discriminated against King, but ruled that Jetstar would have experienced ‘unjustifiable hardship’ if it had not discriminated against her.

The National Disability Strategy (para 80 DRN)
The National Disability Strategy (NDS) sets out a national policy framework for guiding Australian State and Territory Governments to meet their obligations under the CRPD. This framework includes goals and objectives under six areas of mainstream and disability-specific public policy: inclusive and accessible communities, rights protection, justice and legislation, economic security, personal and community support, learning and skills, health and well-being.  The implementation of the NDS is critical to the disability reform agenda, including the success of DisabilityCare Australia.  However, there has been no clear commitment to resource the implementation of this plan.  It lacks specific actions, a public reporting mechanism and transparent accountability measures within State and Territory agreements to ensure strategy outcomes are achieved at both the State and Federal level.  
Statistics and data collection (paras 581-589 DRN)

Although general information regarding people with disability is collected by the Australian Bureau of Statistics (ABS) more nationally consistent, disaggregated data needs to be collected and publically reported across all areas addressed by the CRPD in order for Article 31 to be properly implemented.  The lack of nationally consistent disaggregated data raises concerns about the ability of Australia to evaluate the implementation of the National Disability Strategy.  The NDS relies heavily on data, primarily from the ABS for evaluating success in achieving outcomes. 

Framework for children with disability (paras 114-127)

We welcome the appointment of the National Children’s Commissioner by the Australian Government.  The National Framework for Protecting Australia’s Children is only focused on child protection against violence, abuse and neglect.  Australia does not have a comprehensive national policy framework for children that articulates how the rights of children, including children with disability, should be implemented, monitored and promoted across all jurisdictions.  Children and young people with disability are not provided with adequate opportunities or accessible information to assist them to express their views freely in matters that affect them, and there is no national, comprehensive approach to seek the views of children and young people with disability.  

Consultation with people with disability (para 82 & 596-602 DRN)

We welcome the funding Australia has provided to DPOs to consult with people with disability regarding CRPD ratification, the development of the Disability Rights Now report and to facilitate civil society participation in the 9th and 10th sessions of the CRPD Committee.  However, Australia is failing to effectively involve people with disability and their organisations in all stages of planning, implementation and monitoring of the implementation of the CRPD.  Initiatives in this regard are often ad hoc and piecemeal.  For example, an NDS Implementation Reference Group that includes DPOs has been established to advise on NDS implementation, but there is no overarching framework in place to guide the process of meaningful and effective engagement between Government and people with disability and their organisations in all matters of CRPD policy development and legislative reform.   

Access to independent advocacy support (paras 84-85 DRN)
Advocacy support for people with disability is patchy and seriously rationed throughout Australia despite the Government’s commitment in the National Disability Advocacy Framework to the goal of people with disability having access to effective independent disability advocacy that promotes, protects and ensures their enjoyment of all human rights.  This is particularly the case for Aboriginal and Torres Strait Islander peoples with disability and people with disability from culturally and linguistically diverse backgrounds.

Disability Rights Now Recommendations

· That Australia establish a comprehensive, judicially enforceable Human Rights Act that incorporates Australia’s obligations under the CRPD and other human rights treaties.

· That Australia, in partnership with people with disability through their representative organisations, establish robust engagement mechanisms for ensuring the meaningful participation in the development and implementation of legislation and policies to implement the present convention, the National Disability Strategy, DisabilityCare Australia and in other decision making processes concerning issues relating to persons with disability.

· That Australia adequately resource disability representative, advocacy and legal organisations to participate in the implementation and monitoring of CRPD.

· That Australian anti-discrimination laws are strengthened to address intersectional discrimination; enable complaints to be heard in a no cost jurisdiction; enable representative complaints by Disabled People’s, and Advocacy Organisations; and enable complaints regarding vilification and hate crimes on the basis of disability.  

· That a comprehensive compliance system be developed for implementation of the Disability Standards – Accessible Public Transport.

· That Australia ensures that all people with disability have access to the diversity of independent advocacy supports they need to assert and be accorded their human rights and fundamental freedoms under the CRPD. 

· That an individual advocacy program owned and managed by Aboriginal and Torres Strait Islander People with disability be established and resourced.

· That Australia establishes a National Disability Commission and National Disability Research Institute as part of Australia’s framework for promoting and monitoring implementation of the CRPD. 

· That Australia develops nationally consistent measures for data collection and public reporting of disaggregated data across the full range of obligations contained in the CRPD.

· That all data be disaggregated by age, gender, place of residence, type of disability and cultural background.
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CRPD COMMITTEE 10TH SESSION, DIALOGUE WITH AUSTRALIA

3-4 SEPTEMBER 2013, GENEVA  

AUSTRALIAN CIVIL SOCIETY PARALLEL REPORT GROUP

RESPONSE TO THE LIST OF ISSUES: FACT SHEET
EQUAL RECOGNITION BEFORE THE LAW 

List of Issues Questions 9 10, 11, 12, 14, 18, 38, 

Disability Rights Now paragraphs 185-196 (article 12)

A number of Australian laws, policies and practices deny or diminish recognition of people with disability as persons before the law, or deny or diminish the right of a person with disability to exercise legal capacity. This takes place in areas such as financial services, voting, public office, board participation, access to justice, will making and deposition, the opportunity for people with cognitive impairments to participate as witnesses in court proceedings, and the opportunity for people with disability to choose what disability supports they need, who will provide them and when. 

Guardianship, estate management and mental health laws regulate the area of legal capacity, financial management and substitute decision-making in Australia.  These laws differ between States and Territories resulting in inconsistency, and primarily focus on a person’s capability to perform particular actions as opposed to looking at how a person can be supported to perform those tasks themselves.    Whilst Australia does not have a plenary guardianship system these laws all breach, are inconsistent with, or fail to fulfil obligations under the CRPD. 

Supported Decision-Making Initiatives

Two State Governments, New South Wales (NSW) and South Australia (SA) are funding pilot supported decision-making initiatives. We welcome these initiatives but note that they are confined to specific jurisdictions, and are being conducted within the existing guardianship framework, rather than being part of a comprehensive review of substitute decision making itself.  

The Inquiry into barriers to equal recognition before the law and legal capacity 

In June 2013 the Australian Government commissioned the Australian Law Reform Commission to inquire into barriers to equal recognition before the law and legal capacity for people with a disability.  The inquiry will consider Commonwealth laws and legal frameworks that deny or diminish the equal recognition of people with disability as persons before the law and their ability to exercise legal capacity, and what if any changes could be made.  The Inquiry makes reference to article 12 of the CRPD as the standard which should be used in making these considerations. 

However, upon ratifying the CRPD Australia made an Interpretive Declaration stating that it understood the convention to allow for ‘fully supported or substituted decision making’ in some cases.  The Inquiry will be working within the interpretation of article 12 provided by this Declaration which may be a limiting factor when it comes to making progressive recommendations for reform.   

Moreover, the Inquiry is limited to Commonwealth legislation.  It will not directly address the State and Territory financial management, guardianship and mental health laws but will only have regard to how Commonwealth laws and legal frameworks interact with State and Territory laws in the areas under review
. This will not provide a comprehensive review of the laws that clearly are the most fundamental ways in which people with disability have their legal capacity denied or diminished in Australia. Substantive compliance with article 12 will be difficult to assess without a thorough analysis of financial management, guardianship and mental health laws at the State and Territory levels.  Consequently, the impact of the review will be limited in so far as the examination of these laws is excluded. 

Disability Rights Now Recommendations

· That Australia withdraws the Interpretative Declaration in relation to Article 12.

· That, in consultation with people with disability and their representative, advocacy and legal organisations, Australia conducts a comprehensive audit of laws, policies and administrative arrangements that address legal capacity in order to:

· modify, repeal or nullify any law or policy, and counteract any practice or custom, which has the purpose or effect of denying or diminishing recognition of any person as a person before the law, or of denying or diminishing any person’s ability to exercise legal capacity; 

· enact laws that recognise the right of all people in all situations to recognition before the law; that creates a presumption of legal capacity for all people, and which expressly extends to those circumstances where support may be required for a person to exercise legal capacity;

· recognise the fact that people with disability will be particularly reliant upon these laws, that provisions will be required to oblige all relevant actors to provide reasonable accommodation to meet the needs of people with disability, and designate a range of positive measures to ensure that people with disability are able to exercise legal capacity on an equal basis with others;

· enshrine the primacy of supported decision-making mechanisms in the exercise of legal capacity;

· establish a comprehensive system focused strongly and positively on promoting and supporting people to effectively assert and exercise legal capacity, and on safeguarding against abuse and exploitation in both informal and formal supported and substituted decision-making arrangements; and

· Provide specific criminal offences relating to the exploitation, abuse and neglect of people with disability subject to supported and substitute decision-making arrangements.

[image: image4.jpg]DISABILITY RIGHTS NOW




CRPD COMMITTEE 10TH SESSION, DIALOGUE WITH AUSTRALIA
3-4 SEPTEMBER 2013, GENEVA  

AUSTRALIAN CIVIL SOCIETY PARALLEL REPORT GROUP

RESPONSE TO THE LIST OF ISSUES: FACT SHEET
ACCESS TO JUSTICE 

List of Issues Questions 15 and 16

Disability Rights Now paragraphs 197-223 (article 13) and 373-386 (article 21)

Australian governments fund some legal services specifically for people with disability and Australian courts are introducing disability access schemes. However, people with disability participating in the legal system often experience significant barriers, with many finding access to justice too difficult, hostile or ineffectual. As a result, people with disability are often left without legal redress. The Strategic Framework for Access to Justice (2009) has not fostered any substantive changes, and efforts to address these barriers remain elusive.  

Denial of reasonable accommodation (paras 212-215 DRN)
There is no compulsory or consistent training for judicial officers, legal practitioners and court staff about how to accommodate people with disability across Australian jurisdictions, nor guidelines outlining how people with disability can be supported to participate in all aspects of legal proceedings.  The absence of this framework means that people with disability are often not provided with the support they require to engage effectively in all processes of the justice system,
 and negative attitudes which create barriers to accessing justice persist.
 

Regarding full and effective participation in court proceedings, the approach towards people with disability varies significantly across States and Territories.  For example, there is no common law precedence or legislation that allows for Deaf people to access sign language interpreters in civil courts, and if one is required then it must be paid by the Deaf person themselves. In South Australia, the law does not allow the use of Augmentative and Alternative Modes of communication (AAC), communication support workers or sign language interpreters which greatly reduces the ability and opportunity for some people with disability to give evidence.
Inadequate funding of legal services (paras 201-207)

People with disability in Australia are over-represented in the justice system whether as complainants, litigants, defendants or victims.  Underfunding of community legal services has resulted in legal representation primarily being available only to the very poor and generally only in criminal matters. Civil and administrative claims for people with disability receive minimal support, even when such claims involve significant human rights issues. 

Disability Rights Now Recommendations 

· That adequate funding is provided to Community Legal Centres to ensure access to justice to people with disability, and a National Disability Rights Centre be established.

· That standard and compulsory modules on working with people with disability are incorporated into training programs for police, prison officers, lawyers, judicial officers and court staff.

· Legislation and policy across States and Territories must be amended to allow people with disability to participate in legal proceedings, including through the use of Augmentative and Alternative Modes of communication (AAC), communication support workers and sign language interpreters.
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CRPD COMMITTEE 10TH SESSION, DIALOGUE WITH AUSTRALIA
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AUSTRALIAN CIVIL SOCIETY PARALLEL REPORT GROUP

RESPONSE TO THE LIST OF ISSUES: FACT SHEET
CRIMINAL JUSTICE AND DETENTION

List of Issues Questions 7 and 20

DRN paragraphs 197-223 (article 13), 224-231 (article 14)

Overrepresentation (paras 216-217 DRN)

People with disability encounter many difficulties with the criminal justice system. Police officers receive minimal disability awareness training and few State and Territory Governments have established court diversion programs to prevent unnecessary contact with the criminal justice system which often leads to multiple fines, repeat offending, and incarceration for people with disability.
 Reports also indicate that people with disability are more likely to be questioned, arrested and detained by police due to their 'challenging behaviour'.
 As a consequence, people with disability are over-represented in both the prison and juvenile justice systems. Once in prison, people with disability are often not provided with the necessary support and safeguards they require to maintain their security and enjoyment of other human rights and can experience further violations to their rights, for example, prolonged solitary confinement. 
  

Women (paras 218-219 DRN)

Women with disability represent between 30 and 50 per cent of the entire population of women prisoners in Australia. The percentage of women with disability in prisons is greater than men with disability, and the number of Aboriginal and Torres Strait Islander women with disability in prison is also higher than equivalent figures for men.
  

Children and young people (paras 220-222 DRN)

Children with disability are overrepresented in the juvenile justice system in Australia and there is no coordinated approach to research and implement measures to address this. Available evidence is indicative of the scale of the problem.  For example, nearly half the young people in New South Wales juvenile detention centres have an intellectual or ‘borderline’ intellectual disability,
 and in one study, the majority of young people were found to have a ‘psychological condition’ (85 per cent), with two thirds (73 per cent) reporting two or more ‘psychological conditions’. 

Indefinite detention (paras 229-231)

There is a lack of appropriate accommodation, therapeutic and disability support options available for people with disability who are deemed unfit to stand trial due to an intellectual, cognitive or psychosocial disability.  As a result, they can be detained indefinitely in prisons or psychiatric facilities without being convicted of a crime, and for periods that can significantly exceed the maximum period of custodial sentence for the offence.  This practice of arbitrary detention is disproportionately experienced by Aboriginal and Torres Strait Islander peoples with disability.
  

The current response in the Northern Territory and Western Australia has been to build Disability Justice Centre’s, and in Queensland to detain people in its Forensic Disability Service and highly restrictive ‘community based treatment settings’.  However, these facilities still operate as institutional places of detention, with features such as long term solitary living arrangements, locked windows and doors, CCTV surveillance and limited opportunities for physical, recreational, therapy, rehabilitation and social activities. 

The congregation of unconvicted people with disability in this way can increase stigma towards people with disability and community perceptions of dangerousness.  It is also well documented that the institutional congregation of people with disability intensifies the risk of restrictive practices, violence, and abuse.  The development of this new form of institution for people with disability is discriminatory; and also heightens the imperative for Australia to implement a robust oversight mechanism to monitor places of detention such as the model provided by the Optional Protocol on the Convention against Torture (OPCAT).

Disability Rights Now Recommendations 

· That Australia ensures that legislative, administrative and policy frameworks that deprive people with disability of their liberty are fully consistent with the CRPD.

· That Australia, as a matter of urgency, ends the unwarranted use of prisons for the management of unconvicted people with disability, with a focus on Aboriginal and Torres Strait Islander people with disability, by establishing legislative, administrative and support frameworks that comply with the CRPD.

· That Australia establishes mandatory guidelines and practice to ensure that people with disability in the criminal justice system are provided with appropriate supports and accommodation.

· That Australia develops comprehensive, gender and culture specific social support programs and system to identify and prevent the circumstance that contribute to children and young people with disability coming into contact with or entering the juvenile justice system.
· That Australia implements a range of gender and culture specific diversionary programs and mechanism and community based sentencing options that are integrated with flexible disability support packages and social support programs to prevent adults with disability coming into contact with or entering the criminal justice system.
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RESPONSE TO THE LIST OF ISSUES: FACT SHEET
INHUMAN TREATMENT AND RESTRICTIVE PRACTICES

List of issues Questions 11, 17, 21, 22, 24, 37 and 38
DRN paragraphs 232-266 (article 15), 299-314 (article 17)

Mental health legislation (paras 299-306 DRN)

In Australia, people with disability are subjected to a range of practices that significantly interfere with their physical and mental integrity, including forced psychosurgery and electroconvulsive therapy. Mental health legislation differs from State to State but all raise serious concerns, including that people with disability can arbitrarily be subject to detention and involuntary treatment. 

The Australian Government believes the existing legislative, policy and practice frameworks governing compulsory assistance or treatment is in line with Article 17 of the CRPD and that no improvements or reforms are required.  Consequently, there has been no consultation with people with disability or civil society about repealing the Interpretive Declaration to article 17 that Australia made on ratification of the Convention.  Since ratification of CRPD, a number of people with disability, their representative organisations, disability advocacy and legal groups in Australia have questioned the validity of separate mental health legislation, given this legislation prescribes limitations to human rights on the basis of disability.

Restrictive practices (paras 240-249 DRN)

People with disability in Australia, particularly those with cognitive impairment or psychosocial disability, are routinely subjected to unregulated and under‑regulated behaviour modification or restrictive practices such as chemical, mechanical and physical restraint and seclusion. Whilst Australia has ratified the Convention against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment (CAT), State and Territory legislative protections do not extend to acts amounting to inhuman and degrading treatment.

Restrictive practices and children (paras 250-251 & 443-445 DRN) 

There is significant concern about the use of restrictive practices in both ‘special’ and mainstream schools, with reports across Australia that children are being tied to chairs, locked in isolation rooms, being physically restrained and penned in outside areas under the guise of ‘behaviour management’ policies and practice.
 

The proposed National Framework on restrictive practices

The Australian Government has proposed a National Framework for Reducing the Use of Restrictive Practices in the Disability Service Sector
, a draft of which was open for consultation in mid-2013.  Although the national approach and references to CRPD compliance are welcome, there are a number of limitations in the current draft.
For example, it focusses more on when and how to use restrictive practices rather than seeking to prevent their use, or looking at the environmental factors that may be causing an individual to behave in a way which introduces restraint as an option.  The Framework is not premised on changing services, systems and environments as the starting point for changing individual behaviour, but remains focused on changing the person themselves.

Secondly, the Framework is only intended to apply to disability services.  Formal disability services should play a significantly smaller role in the lives of people with disability over the coming years as self-directed disability support is progressively implemented through DisablityCare Australia.  Under this scheme the majority of participants will purchase disability supports from the open market and may not choose to use government regulated services. This raises the question of how the use of restrictive practices by non-regulated providers of support will be prevented, monitored and investigated.  Moreover, as detailed in the Disabilty Rights Now report, people with disability in Australia experience restrictive practices in numerous environments including schools, mental health facilities and hospitals. Any framework on restrictive practices needs to recognise this, and be part of a wider overarching strategy addressing violence and abuse of people with disability in general.

Thirdly, restrictive practices can constitute torture or cruel, inhuman or degrading treatment or punishment yet there is no reference in the Framework to Australia’s obligations under the Convention against Torture (CAT) or Articles 12, 15, 16 and 17 of the CRPD.  The Framework would have greater utility if it was developed in parallel to work towards ratification of the Optional Protocol on the Convention against Torture (OPCAT), and establishment of an independent national preventative mechanism to monitor places of detention; including places of detention where people with disability live such as prisons, disability justice centres and psychiatric hospitals.

Disability Rights Now Recommendations 

· That Australia ratifies the Optional Protocol to the Convention against Torture.

· That Australia withdraws its Interpretative Declaration in relation to Article 17.

· That Australia enacts legislation in all jurisdictions in Australia to comprehensively criminalise cruel, inhuman or degrading treatment or punishment and provides for legal action to be taken to remedy a breach.  

· That Australia establishes a nationally consistent legislative and administrative framework for the protection of people with disability from behaviour modification and restrictive practices that cause harm and punishment, including the prohibition of and criminal sanctions for particular behaviour modification practices. 

· That Australia develops an evidence-based national plan that outlines actions for the development of positive behaviour support strategies that acknowledge and respect the physical and mental integrity of the person; and for the elimination of environments and treatment approaches that have been shown to exacerbate behaviour that leads to application of inappropriate levels of restriction and restraint. 

· That, in consultation with people with disability through their representative, advocacy and legal organisations, Australia conducts a comprehensive audit of laws, policies and administrative arrangements underpinning compulsory treatment with a view to:

· introducing reforms to eliminate laws and practices that relate to compulsory treatment that inherently breach human rights;

· work with people with disability and their representative and advocacy organisations to develop appropriate mechanisms and supports for any person, regardless of disability, who is at risk of causing harm to themselves or others; and

· implement administrative arrangements that focus on supported decision making.
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RESPONSE TO THE LIST OF ISSUES: FACT SHEET
DISABILITY SUPPORT AND LIVING IN THE COMMUNITY 

List of Issues questions 4, 26, 36, 40 and 41

Disability Rights Now paragraphs 328-358 (article 19), 470-487 (article 26)

We congratulate Australia on the introduction of DisabilityCare Australia, a national scheme of self-directed disability support.  DisabilityCare takes a rights based approach to disability and utilises a functional capacity approach to eligibility and assessment rather than previous diagnostic based medical models.  

However, strong oversight is required from civil society to ensure that the scheme develops in a way that meets the objects and principles of the enabling National Disabilty Insurance Scheme Act; including recognition of legal capacity and supported decision making, maximisation of choice and control, promotion of independence and self-determination, increasing the social and economic participation of people with disability and implementation of the CRPD.  Consequently, independent information and advocacy services for people with disability must be adequately funded in order to ensure the scheme enables people with disability to make informed choices and achieve positive outcomes.  The fundamental principle that people with disability should be free to maximise choice and control to purchase services and supports from a wide menu of options must not become eroded. 
Access to disability support for people with psychosocial disability (para 482 DRN)
It is essential that people who receive support from other systems, such as people with psychosocial disability receiving support from the mental health system, are also included in DisabilityCare Australia to the maximum extent.  They should not receive a lower quality of support, choice, or control because they are primarily deemed to be consumers of the mental health system which is separately funded.

Access to disability support for people in the criminal justice system (para 231 DRN)

Similarly, people with disability in prisons are not provided with supports (sign language interpreters and mobility aids for instance) to enable participation in programs such as employment, recreation, therapy and rehabilitation.  People in detention are the responsibility of the justice system meaning that eligibility for disability support is cut off once a person is incarcerated, and the justice system is frequently unwilling to provide reasonable adjustments.  This cut off in support provision will continue under DisablityCare Australia.

Access to disability support for Aboriginal and Torres Strait Islander people with disability (paras 479-480 DRN)
Aboriginal and Torres Strait Islander people face significant barriers to accessing disability supports and services due to insufficient services particularly in rural and regional areas, social marginalisation, cultural attitudes towards disability and culturally inappropriate service provision. DisablityCare Australia must ensure that innovative and effective approaches to support provision are fostered in these communities, so that a return to scarcity or limited choices and culturally inappropriate options does not remain the default position. 

Access to disability support and the development of ‘contemporary institutions’ (paras 335-358 DRN)

Many people with disability in Australia are still compelled to live in residential institutions in order to receive the disability supports they need.  The introduction of person centred approaches, individualised funding options, and self-directed disability support characterised by DisablityCare Australia should provide greater opportunities for people with disability to participate in and be included in the community.  However, it is still unclear how participating in DisabilityCare will assist people who currently live in institutions to transition into genuine community living arrangements.  This transition requires untying the receipt of disability support from the receipt of housing, and steps towards this are revealing a number of challenges.  For example, there is a lack of appropriate, accessible and affordable housing options in the community where people with disability can live.

Although there are examples of innovative approaches and genuine supported housing options, in many instances the move to fill this ‘housing gap’ has resulted in initiatives that merely replicate institutional living arrangements under the guise of ‘intentional communities’, ‘cluster housing’, ‘villas’ or group homes. This includes initiatives that have been funded under the Australian Government’s Supported Accommodation Innovation Fund. 

In New South Wales, the principles of the Disability Services Act (DSA) 1993 provide for the right to live in the community, and the government policy, ‘Stronger Together 2’ (2011) outlines the closure of Large Residential Centres (LRC) by 2018. However, the ‘closure’ of a number of these LRCs which emerged from Stronger Together 1 (2006), has resulted in new ‘contemporary institutions’ that still congregate people together into institutional cohorts based on impairment type, age, ‘challenging behaviour’ and/or high or complex medical support needs.  For example, the Lachlan, Peat Island and Grosvenor Centres. The largest of these redevelopments sees 100 people with disability compelled to live in the new institution. Further planned ‘closures’ are seeing certain groups of people destined to remain living on the site of the existing institution in redeveloped facilities and congregate groupings. 

Although the Tasmanian Government states that it does not support institutional care models for people with disability, it continues to fund NGOs to run institutions.  For example, Eskleigh houses 45 people with disability and Oakdale Lodge houses 35 people with disability.  Similarly, in Queensland the Government continues to fund and operate institutions, and there is no commitment to closure and relocation to community based housing.

Genuine community living options which separate the provision of disability support from the requirement to live in a specific housing arrangement in order to receive those supports remains elusive for many people with disability.  

Disability Rights Now Recommendations 

· That Australia, as an urgent and immediate priority, develops and implements a national framework for the closure of all residential institutions accommodating people with disability, including those operated by non-government and private sectors, and allocates and provides the resources necessary for people to move to individualised community based housing and support options that will support their inclusion and participation in the general community.

· That Australia resources independent vision-building processes that assist people with disability and their families to explore and envision genuine community living options instead of ‘contemporary’ institutional options. 

· That Australia develops, in partnership with people with disability and their representative organisations, comprehensive awareness raising strategies to challenge and overcome attitudes and beliefs that perpetuate segregated housing and support options for people with disability.

· That Australia develops, in partnership with people with disability through their representative and advocacy organisations, housing and support policy guidelines and frameworks that ensure that resources, programs and funding allocations, including individualised funding are provided to implement the rights contained in the CRPD. 

· That Australia significantly increases the range, affordability and accessibility of public and social housing stock to ensure that people with disability can maximise their level of independence and freedom and feel safe and secure in their own home.

· That Australia makes a significant investment in enhancing universal design standards and regulations governing accessibility and affordability of all private and public housing.
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RESPONSE TO THE LIST OF ISSUES: FACT SHEET
RESPECT FOR HOME AND THE FAMILY

List of Issues Question 7, 19, 29 and 30 

Disability Rights Now paragraphs 398-426 (article 23)
The National Disability Strategy (NDS) contains limited recognition and no comprehensive actions to address the rights of people with disability to marry, form intimate partner relationships, have a family and be parents. The NDS recognises the need for early intervention and supports for children with disability and their families, but there are few actions to address this comprehensively as a means to prevent family breakdown.
Removal of children from parents with disability (paras 408-411 DRN)

The National Framework for Protecting Australia’s Children 2009–2020 does not contain any recognition or actions to address the support required by children or parents with disability to protect their rights to family life. Parents with disability, particularly those with intellectual and psychosocial disability are significantly over represented in the child protection system, and children of people with disability are subject to removal from their parents at a higher rate than the general population.
 In many circumstances children are removed pre-emptively despite there being no evidence of any neglect, abuse and/or parental incompetence.

Forced/Involuntary or coerced sterilisation (paras 307-314 & 405-407 DRN)
Forced/involuntary or coerced sterilisation of people with disability, particularly women and girls with disability is an ongoing practice in Australia.  In September 2012 the Senate commenced an Inquiry into the involuntary or coerced sterilisation of people with disability in Australia, and released the Inquiry Report in July 2013.
 The Australian Government is to be congratulated for commissioning the Inquiry, and for ensuring that people with disability, particularly women with disability, were able to participate in the Inquiry and express their views.

Although several of the Report’s recommendations are welcomed - particularly those emphasising the need for reproductive and sexual health education, training and support for people with disability, the medical workforce, judicial and legal officers - it is deeply alarming that the Inquiry recommendations, if accepted by the Australian Government, would permit the practice of forced and coerced sterilisation of children and adults with disability to continue in Australia. 

Critically, the Report recommends that national uniform legislation be developed to regulate sterilisation of children and adults with disability, rather than to prohibit the practice, as has been recommended to Australia by international human rights treaty bodies, UN special procedures, and international medical bodies since 2005.
 

The Report recommends that for an adult with disability who has the ‘capacity’ to consent, sterilisation should be banned unless undertaken with that consent.  However, based on Australia’s Interpretative Declaration in respect of Article 12, the Report also recommends that where a person with disability does not have ‘capacity’ for consent, substitute decision-making laws and procedures may permit the sterilisation of persons with disability.  The Report further recommends that the financial costs incurred by parents or guardians in child sterilisation cases be covered by legal aid, which could in fact; make it easier rather than more difficult, for sterilisation procedures to be sought.

If the Australian Government accepts the recommendations of the Senate Inquiry, it will mean that the Australian Government remains of the view that it is an acceptable practice to sterilise children and adults with disabilities, provided that they ‘lack capacity’ and that the procedure is in their ‘best interest’, as determined by a third party.

Disability Rights Now Recommendations 

· That Australia develops and enacts national uniform legislation prohibiting, except where there is a serious threat to life or health, the use of sterilisation of children, regardless of whether they have a disability, and of adults with disability in the absence of their prior, fully informed and free consent. 

· That Australia conducts an urgent national inquiry into the legal, policy and social support environment that gives rise to the removal and / or threat of removal of babies and children from parents with disability.

· That Australia establishes comprehensive and intensive gender specific parenting and family support measures for parents with disability, to assist with maintaining children with their parents and within their own family homes. 

· That Australia establishes measures to raise awareness in the general community, specifically people with disability, their families, the judiciary and agencies involved in child protection about the right to parent, particularly for people with intellectual and psychosocial disability and promote positive images of parents with disability in the community. 

· That Australia resources sexuality, relationship and human rights training and information for people with disability, including providing support for agencies that provide access to sexual services, including in residential facilities. 
· That Australia ensures that at the next review of the National Child Protection Framework, specific issues and comprehensive strategies for both children and young people with disability and parents with disability are identified and included for implementation.
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List of Issues Questions 7, 26, and 49
Disability Rights Now paragraphs 105-113 (article 6), 267-298 (article 16) 267-298 
In Australia, people with disability experience significantly higher levels of violence, exploitation, abuse and neglect than people without disability. The National Disability Strategy (NDS) recognises that people with disability are more vulnerable to violence, exploitation and neglect; are more likely to be victims of crime, that women with disability ‘face increased risk’, and that those living in institutional environments fare worse than others. However, the NDS does not contain specific measures to address these issues, and implementation of the Strategy is not resourced. Importantly, State and Territory NDS Implementation Plans, which are meant to operationalise the NDS are un-gendered, lack a comprehensive human rights framework, most do not address violence and abuse of people with disability and adult focused, contain no initiatives targeted specifically at women with disability, and generally lack performance measures to track progress. As a mechanism to prevent and address the high levels of violence perpetrated against people with disability, particularly women and girls with disability, the NDS is extremely limited.

Violence against women with disability (paras 271-281 & 298 DRN)

More than a quarter of rape cases reported by females in Australia are perpetrated against women with disability.
 It is estimated that between 50 - 70 per cent of women with psychosocial disability in Australia have experienced past physical or sexual abuse, including child sexual assault.
 A recent Victorian study found that 45% of women in psychiatric hospital wards had been sexually assaulted, 67% had been sexually harassed and 85% felt unsafe.
  Women and girls with disability who live in institutions experience, and are at particular and significant risk of violence, frequently involving sustained and multiple episodes.
 The overwhelming majority of perpetrators of sexual abuse of women and girls with disability in institutions are male caregivers, a significant proportion of whom are paid service providers.
 Despite the alarming rate of sexual and other forms of violence perpetrated against women and girls with disability in institutions, the Australian Government is yet to act on the CEDAW Committee’s recommendations of 2010, which called for urgent action by Australian governments to address the violence and abuse experienced by women and girls with disability living in institutions or supported accommodation.
  
The primary response to addressing violence against women in Australia, including women with disability, is through The National Plan to Reduce Violence against Women and their Children 2010-2022.
 The National Plan is supported by a National Implementation Plan
 and jurisdictional Implementation Plans. Although the UN Committee on Economic, Social and Cultural Rights (CESCR) has recommended that the National Plan be framed and operationalised in a human rights framework,
 it is only linked to CEDAW, and focuses only on domestic/family violence and sexual assault. In relation to addressing violence against women and girls with disability, the National Plan, and it’s State/Territory Implementation Plans, are limited in that there is little emphasis on girls with disability, and they fail to address the myriad forms of violence that women and girls with disability experience, such as sterilisation, forced abortions, forced contraception, restrictive interventions and practices, forced psychiatric interventions, and violence and abuse within institutional settings.
 

For example, violence perpetrated against women and girls with disability in institutions is rarely characterised as domestic violence and rarely are domestic violence related interventions deployed to deal with this type of violence.
 In addition, although Aboriginal and Torres Strait Islander women are included in the National Plan and other mainstream strategies, there are no clear provisions which address violence and abuse of Aboriginal and Torres Strait Islander women with disability, and this remains an unaddressed area of public policy and service provision. A similar situation exists for culturally and linguistically diverse (CALD) women with disabilities.

The Australian Government is, however, to be commended for beginning to invest in addressing domestic/family violence as it affects women with disability. Its funding of the national Stop the Violence Project (STVP),
 as a first step in laying the groundwork for improved service provision for women and girls with disability (who are experiencing, or at risk of violence) is a promising initiative, and an excellent example of a collaborative model in addressing violence against women and girls with disability. The challenge however, will be to ensure that this initiative is adequately resourced and sustained through the life of the National Plan, to ensure implementation, coordination and monitoring of the key reforms it has identified, and to further develop initiatives that address the myriad forms of violence that women and girls with disability experience. 

Protecting children with disability (para 273 DRN)

The National Framework for Protecting Australia’s Children 2009-2020 includes a very limited number of initiatives that specifically focus on protecting children and young people with disability from abuse and neglect. Only two of the five initiatives have a national focus, and none provide a comprehensive approach to identifying the incidence, prevention or response to violence, abuse and neglect experienced by children with disability.
  In 2013 a Royal Commission into Institutional Responses to Child Sexual Abuse was established to investigate sexual abuse of children in institutional settings.

Disability Rights Now Recommendations 

· That Australia establishes an independent, statutory, national protection mechanism that has broad functions and powers to protect, investigate and enforce findings related to situations of violence, exploitation, abuse and neglect experienced by people with disability, and that addresses the multiple and aggravated forms of violence and abuse that result from the intersection of ‘disability’ with other characteristics, such as gender, age, indigenous status and racial, cultural or linguistic status.

· That Australia commissions the Australian Human Rights Commission to undertake a comprehensive public inquiry into the incidence, forms and circumstances of violence, exploitation, abuse and neglect of people with a disability in the community and within a full range of service settings, including addressing the gender and age-related dimensions and the particular situation of Aboriginal and Torres Strait Islander people with disability and culturally and linguistically diverse people with disability.
· That Australia ensure that addressing violence against women and girls with disability is prioritised through the life of the National Plan to Reduce Violence against Women and their Children 2010-2022, and the National Disability Strategy 2010-2020.  
· That Australia, in partnership with disability representative and advocacy organisations, establishes a national coordinated strategic framework for the prevention of exploitation, violence and abuse experienced by men, women, girls and boys with disability, that include measures:

· to build resilience, self-advocacy skills, protective behaviour skills, knowledge of rights and redress among people with disability;

· to address the specific circumstances of Aboriginal and Torres Strait Islander people with disability and culturally and linguistically diverse people with disability;

· to coordinate and link diverse service systems, including disability, mental health, housing, domestic violence and sexual assault services;

· to reorient service policy and procedures to reflect human rights obligations; and

· to raise awareness among the community and various systems, such as judicial, legal, medical, social services, health, educational systems.
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EDUCATION
List of Issues Questions 31, 32 and 33 

Disabilty Rights Now paragraphs 427-449 (article 24)

The Disability Standards for Education 2005 (the Education Standards), which are established under the DDA outline the minimum requirements for education and training providers to ensure students with disability are able to access and participate in education on the same basis as other students.
 However, many disability representative, advocacy and legal organisations report that despite implementation of the Education Standards, access, equity and entitlement to an education is still a significant issue for children, young people and adults with disability.
Segregation (paras 434-437 DRN)

Students with disability continue to be placed in ‘special schools’ throughout Australia, despite the fact the educational and economic outcomes for students with disability who attend these special schools are lower than the outcomes for students who receive a more inclusive mainstream education. Moreover, many students with disability in mainstream schools are largely confined to ‘special classes or units’.  

Children and young people with disability in rural and remote areas, as well as in Aboriginal and Torres Strait Islander communities, face further difficulties in participating in mainstream education due to the lack of accessible transport, school facilities and skilled teachers.  Reports indicate that students with disability in mainstream schools experience higher levels of bullying than other students, and bullying is often a significant factor in decisions made by many parents to send their children to ‘special’ schools.

Denial of reasonable accommodation (paras 438-442)

Students with disability enrolled in mainstream schools in Australia often receive a substandard education which compromises their ability to lead independent and productive adult lives. Modifications to curriculum delivery methods for students with disability are generally not available and there is often inadequate supply, implementation and maintenance of adaptive equipment and technologies to accommodate disability. A key barrier to providing appropriate, high quality and individualised support to students with disability at all levels is the lack of trained teachers. There is minimal disability awareness skills training resulting in an inadequate knowledge of diverse functional needs.
 A survey of 2,000 teachers conducted in 2008-2009 found 70 per cent felt inadequately trained to teach students with disability.
 

Disability Rights Now Recommendations 

· That Australia conducts major research into the effectiveness of current education inclusion policies and extent to which Disability Standards in Education are being implemented in each state and territory.

· That Australia develops consistent strategies for funding students with disability and resourcing, their teachers and teacher aides and school administrators on good practice in inclusive education and the creation of a culture of welcome and inclusion for all students. 

· That all teachers who use Auslan are properly certified, and that all children who use Auslan have access to a teacher certified to use Auslan in primary schools, and a qualified Auslan interpreter at secondary school at all times and for all school activities. 

· That all students with disability have access to Individualised, portable funding and supports. 

· That the following measures in respect of teacher training be implemented to ensure the mainstream inclusion of students with disability:

· increased training of teachers and teacher’s aides involving an emphasis on improving their knowledge and understanding of disability-related issues and suitable curriculum design, skills assessment, behaviour management and instructional strategies;

· all training courses and professional development programs for teachers and integration aides be subsidised and compulsory, undertaken regularly and incorporated into general education training rather than by way of separate disability–specific sessions; 

· increased resources to support teachers and teacher’s aides; and

· ensuring teaching programs include exposure to direct and structured interaction with students with disability in addition to formal instruction.
 
· That bullying and social exclusion of students with disability at school are addressed through national initiatives that seek to change the culture of discrimination and harassment of students with disabilities.

· That a greater emphasis be placed on a holistic approach to inclusion in education that includes social education and participation in all areas of school life. 

· That Australia sets targets to increase participation and completion rates by students with disability in tertiary education.

· That educational institutions focus on current best practice approaches to assisting students with disability who are at risk of suspension or expulsion for unacceptable behaviour.
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List of Issues Questions 43 and 44

Disability Rights Now paragraphs 488-513 (article 27)

In 1994, the Commonwealth Government created the Supported Wage System (SWS) which provided a wage assessment instrument for employees with disability unable to work at the productivity level required for all workers under Australian industrial agreements.  The SWS uses a productivity based comparison tool to assess wages and is available to all Australian employers and employees in both the open labour market and in segregated employment, called Australian Disability Enterprises (ADE).  It is widely considered to provide comparative fairness in the assessment of wages.
 
However, the majority of people with disability who work in ADEs do not receive equal pay for work of equal value, or have access to the same industrial protections as other workers doing the same job at the same statutory pay grade (‘Award’).  This is because they are also subject to other wage assessments that unfairly discount their wages such as the Business Services Wage Assessment Tool (BSWAT).  Primarily, this affects employees with intellectual disability who make up 76.7%
 of the ADE workforce.  The right of these employees to the same employment terms and conditions as employees without disability continues to be unrealised for up to 21,348 people
.  

Discrimination and the Business Services Wage Assessment Tool (BSWAT)

The decision of the Federal Court of Australia in Nojin v The Commonwealth of Australia [2012] FCAFC 192 ruled that two ADEs and the Commonwealth unlawfully discriminated against Mr Nojin and Mr Prior under Section 6 of the Disability Discrimination Act (DDA) 1992 (Cth) by assessing their wages using the Business Services Wage Assessment Tool (BSWAT).  

It was found that the BSWAT included an assessment of a person’s competencies which were irrelevant to the requirements of the job.  This put employees with intellectual disability at a disadvantage in scoring well in the assessment, thus leading to a reduction in their rate of pay. Workers in open employment who do the same job at the same pay grade do not have their wages assessed by reference to ‘irrelevant competencies’.  Moreover, it was found that if workers in open employment were assessed using the BSWAT model it would be likely that their scores would also result in a reduction of their rate of pay.  Therefore, the Court concluded that the imposition of the BSWAT competency based wage assessment tool for people with intellectual disability discriminated against them as a class of people.
 The Federal Court decision was supported by the High Court of Australia in May 2013.

Of significant concern is that employees with disability in ADEs, are still today, eight months after the Court ruling, being paid wages based on the BSWAT and other discriminatory wage assessment tools. Moreover, the Australian government is currently making preparations to ask the Australian Human Rights Commission and the Disability Discrimination Commissioner to grant the BSWAT an exemption from the Disability Discrimination Act for a period of 3 years until alternative (unspecified) arrangements can be put into place.  Effectively, this puts people with disability in the position of having their right to equal pay waived for the duration of this period, despite the finding of discrimination by the Federal and High Courts of Australia.

Disability Rights Now Recommendations 

· Implement the Supported Wage System as the single national wage assessment tool for people with disability who are unable to work at the productive levels required for workers under industrial agreements. 

· That Australia conducts a comprehensive review of the current employment support arrangements for people with a disability with a view to developing a national plan to significantly increase support for men and women with disability, in particular men and women with intellectual disability to move from school to training to open employment. 

· That Australia ceases to fund segregated workplace options.

· That Australia funds employment support for all people with disability that is attached to the individual and is able to be used in mainstream settings.

· That Australia conducts an audit of the current supported employment wage assessment tools and industrial conditions with a view to ensuring that people with disability receive equitable and fair remuneration for their work, and receive the supports they need to move from supported employment to open employment. 

· That Australia increases investment in addressing structural barriers to the employment of men and women with disability, in relation to workplace accommodations and adaption, accessibility of workplaces, flexibility of work requirements and accessible and affordable public transport.

· That Australia adopts initiatives to increase employment participation of women with disability by addressing the specific underlying structural barriers to their workforce participation.
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List of Issues Questions 6 and 25
Disabilty Rights Now paragraphs 315-327 (article 18), 514-530 (article 28)

Australia made an Interpretative Declaration in respect of Article 18 when it ratified the CRPD: ‘Australia recognises the rights of persons with disability to liberty of movement, to freedom to choose their residence and to nationality, on an equal basis with others. Australia further declares its understanding that the Convention does not create a right for a person to enter or remain in a country of which he or she is not a national, nor impact on Australia’s health requirements for non-nationals seeking to enter or remain in Australia, where these requirements are based on legitimate, objective and reasonable criteria’.  There has been no move to repeal this Declaration and consequently there has been no consultation with people with disability or civil society about this matter.
Discriminatory health requirements (paras 317-320 DRN)

In Australia almost all visa applicants must satisfy the health requirement in order to be granted a visa.
 Although the health requirement does not directly discriminate against people with disability, it is much more likely that people with disability will be unable to meet it.  The current rules allow inadequate consideration of the economic and social contributions people with disability make to the Australian economy and community life.
 For example, a parent or family wanting to relocate to Australia to take up an offer of employment would not be able to do so if they wanted to bring their child with disability, as the child would likely not be granted a visa for failing to meet the health requirements. 
We welcome Australia’s agreement to the broad intent of the recommendations from the Commonwealth Parliament Joint Standing Committee on Migration report, Enabling Australia: Inquiry into the Migration treatment of Disability, and we are encouraged that there is currently work being undertaken on a Net Benefit Approach to the migration health requirement.
  However, people with disability and their representative organisations have not been involved in this work and we are not able to assess whether it will prevent discrimination against people with disability. 
Access to income support (paras 522-523 DRN)
For migrants that come to Australia (except those immigrating on humanitarian grounds), there is a waiting period of two years before they are able to access general income support. However, a waiting period of ten years applies to migrants with a disability to access the disability support pension (DSP). The ten year qualifying period creates financial difficulties for the estimated 5,000 affected migrants with disability, particularly if they are unable to achieve financial security through employment.

Disability Rights Now Recommendations 

· That Australia removes the Interpretative Declaration in relation to Article 18.

· That the exemption in the Disability Discrimination Act 1992 (Cth) as it applies to the Migration Act 1958 (Cth) be removed. 

· That Australia improves consistency, transparency and administrative fairness for migrants and refugees with disability applying for an Australian visa.

· That the 10 year qualifying period for migrants to access the Disability Support Pension is abolished. 
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ANNEX: This Annex provides references to paragraphs of the Disabilty Rights Now Report for each question raised by the List of Issues.  Where relevant, it does this by referring to the appropriate Fact Sheet(s) contained in this submission.  These Fact Sheets contain information in answer to the question plus full references to the Disabilty Rights Now Report and any other additional material.
A. Purpose and general obligations (articles 1 and 4)

1. Please provide the disaggregated numbers of people with intellectual or mental, psychosocial, hearing, visual, and physical disabilities in Australia and state the system used to identify people with disabilities, including indigenous people. See Parallel Report Group Fact Sheet ‘Legislative and Policy Framework’ for information and full Disability Rights Now (DNR) references.

2. Please indicate whether the Joint Parliamentary Committee on Human Rights was established and provide information on its report to Parliament on the extent to which domestic legislation has been found to be compatible with Australia’s international human rights obligations under the UNCRPD. 

3. Please provide information on any other standards enacted under the Disability Discrimination Act 1992 to regulate and ensure non-discrimination of people with disabilities in areas other than Transport, Education, and Premises. See Parallel Report Group Fact Sheet ‘Legislative and Policy Framework’ for information and full DNR references.
4. Please provide information on the outcome of the inquiry into a national long-term care and support scheme for persons with disabilities. See Parallel Report Group Fact Sheet ‘Disability Support and Living in the Community’ for information and full DNR references.
5. Please state whether the comprehensive suite of education initiative to promote a greater understanding of human rights is also available to all persons with disabilities in accessible formats such as Sign Language, Augmentative and Alternative Communication (AAC), and Braille. See DNR paragraphs 140-157 and 373-386.
B. Specific rights (articles 5 and 8-30)

6. Please provide further information on the steps Australia is taking against the discrimination against people with disability in its immigration law and policy.  See Parallel Report Group Fact Sheet on ‘Immigration’ for information and full DNR references.
7. Please provide further information on what measures are planned to tackle intersectional discrimination against disabled women and indigenous people. See Parallel Report Group Fact Sheets, ‘Legislative and Policy Framework’, ‘Criminal Justice and Detention’, ‘Respect for Home and the Family’, and ‘Violence Abuse, Neglect and Exploitation’ for information and full DNR references.
8. Please provide information on the results of the review of the first five years of the operation of the Transport Standards. See Parallel Report Group Fact Sheet ‘Legislative and Policy Framework’ for information and full DNR references.
9. Please explain whether guardians or caregivers of persons with disabilities can take decisions regarding the termination or withdrawal of medical treatment, nutrition or any other life support. See DRN paragraphs 165-169 regarding article 10 and ‘the denial of life saving measures’ and Parallel Report Group Fact Sheet ‘Equal Recognition Before the Law’ for information and full DNR references.
10. Please explain who assesses if, and how, a person is unable to make reasonable judgements in relation to matters relating to his or her person or circumstances, or relating to all or part of his or her estate. See Parallel Report Group Fact Sheet ‘Equal Recognition Before the Law’ for information and full DNR references.
11. Please provide statistics on the number of persons with disabilities who have been subjected to substituted decision making and compulsory treatment, in accordance with interpretative declarations on articles 12 and 14 since the Convention entered into force on 16 August 2008. See Parallel Report Group Fact Sheets ‘Equal Recognition Before the Law’, ‘Inhuman Treatment and Restrictive Practices’, and ‘Legislative and Policy Framework’ for information and full DNR references.
12.  What mechanisms are in place to protect persons with disabilities from abuse, exploitation, and or neglect in situations where their decisions, choices and preferences are substituted with those of their Human Readers, assistants, families and or guardians while applying substituted decision making procedures? See Parallel Report Group Fact Sheet ‘Equal Recognition Before the Law’ for information and full DNR references.
13. Please provide information on how the Capacity Toolkit is utilised and the standards of Augmentative and Alternative Communication (AAC) that are applied to protect people with disabilities from substituted communication.  See DRN paragraphs 385-386 regarding Augmentative and Alternative Communication.
14. Please provide the Committee with information on any plans to repeal Australia’s declaration on Art. 12. See Parallel Report Group Fact Sheet ‘Equal Recognition Before the Law’ for information and full DNR references.
15.  Which specific areas of access to justice by persons with disabilities have been targeted for improvement under the September 2009 Strategic Framework for Access to Justice under reforms of the Federal Civil Justice System. See Parallel Report Group Fact Sheet ‘Access to Justice’ for information and full DNR references.
16. Please provide information on access to Augmentative and Alternative Modes of Communication (AAC) by persons with disabilities and their human readers, and how people with intellectual, mental and/or psychosocial disabilities also enjoy full access to the justice system as both litigants and witnesses. See Parallel Report Group Fact Sheet ‘Access to Justice’ for information and full DNR references.
17. In light of the Disability Policy and Research Working Group, please provide information on its suggested best practice framework in relation to restrictive practices. See Parallel Report Group Fact Sheet ‘Inhuman Treatment and Restrictive Practices’ for information and full DNR references.
18. Please explain the criteria and the process for placing a person with disabilities, in particular intellectual, mental or psychosocial disabilities, into forced confinement, how many they are so far and how placement decisions can be challenged. Please indicate how involuntary confinement on the grounds of mental illness is being implemented and in what types of mental illnesses it applies. See Parallel Report Group Fact Sheet ‘Equal Recognition Before the Law’ for information and full DNR references.
19. Provide more information on the number of people with disabilities who have benefited from the Australian Government’s initiative of a “Respectful Relationship program that focuses on building protective behaviours and relationships skills for young persons with intellectual disabilities”.  See DRN paragraphs 412-426 regarding the ‘reproductive freedom, family planning and the right to parent’, and the ‘right to sex and relationships’ and the Parallel Report Group Fact Sheet ‘Respect for Home and the Family’ for information and full DNR references.
20. What steps are being taken to end the unwarranted use of prisons for the management of unconvict people with disability, particularly indigenous people with disabilities. What alternative support and accommodation options have been developed? See Parallel Report Group Fact Sheet ‘Criminal Justice’ for information and full DNR references.
21. How does the government propose to manage the high level of involuntary hospitalizations of people with mental disabilities? What steps are being taken to replace involuntary hospitalization with community-based care that treats people with psychosocial disabilities on a voluntary basis? See Parallel Report Group Fact Sheet ‘Inhuman Treatment and Restrictive Practices’ for information and full DNR references.
22. What measures are being taken to prevent the use of restraints, shackles and seclusion on people with psychosocial disabilities in hospitals? See Parallel Report Group Fact Sheet ‘Inhuman Treatment and Restrictive Practices’ for information and full DNR references.
23. Please provide statistics on the number of persons with disabilities that have been subjected to compulsory treatment, since the Convention entered into force on 16 August 2008. See Parallel Report Group Fact Sheets ‘Legislative and Policy Framework’, and ‘Inhuman Treatment and Restrictive Practices’ for information and full DNR references.
24. Please inform the Committee on measures taken to discuss the declaration of Australia regarding Art.17 with DPOs and on plans to repeal it. See Parallel Report Group Fact Sheet ‘Inhuman Treatment and Restrictive Practices’ for information and full DNR references.
25. Please provide the Committee with information whether the declaration of Australia on Article 18 has been discussed with DPO and if there are plans to repeal it. See Parallel Report Group Fact Sheet ‘Immigration’ for information and full DNR references.
26. What measures are being taken to prohibit the redevelopment of 'contemporary institutions' where people with disability must live in order to obtain supports? How does the government secure the right of persons with disabilities to secure the right to independent living?   Please provide data indicating the transition from institutional care to independent living disaggregated by gender, disabilities, age, and indigenous people. See Parallel Report Group Fact Sheets ‘Disability Support and Living in the Community’, and Violence, Abuse, Neglect and Exploitation’ for information and full DNR references.
27. Please provide information on the mechanisms put in place to guarantee freedom of expression by all people with intellectual or mental, physical, hearing, visual, and or psychosocial disabilities and state whether access to public and private information is facilitated in accessible formats. See DRN paragraphs 373-386 regarding article 21, freedom of expression and opinion and access to information, and DRN paragraphs 140-157 regarding article 9, accessibility.
28. Please provide information on the procedure used under the Marriage Act 1961 to declare a marriage void and to ascertain that an adult is ‘mentally incapable’ of understanding the nature and effect of the marriage ceremony. See DRN paragraphs 403-404 regarding the Marriage Act 1961.
29. What is the overall number of parents and carers of young children with disabilities in Australia that are currently in need of support from Government in their child-rearing responsibilities under the Respite Support for Carers of Young People with Severe or Profound Disability Program; and the MyTime Peer Support Groups for Parents of Young Children with Disability Program? See DRN paragraphs 408-411 regarding removal of children from parents with disability, and the Parallel Report Group Fact Sheet ‘Respect for Home and the Family’ for information and full DNR references.
30. Following the Senate inquiry into sterilisation, what steps will the Australian Government take to meet its international human rights obligations to prohibit the involuntary or coerced sterilisation of people with disability? See Part 1 of this submission.  See Parallel Report Group Fact Sheet, ‘Respect for Home and the Family’ for information and full DNR references. 
31. Please indicate whether the Disability Discrimination Act 1992 (as amended in 2009), provide for fully accessible, inclusive, and quality Education for all, which forbids discrimination against persons with disabilities? See Parallel Report Group Fact Sheets, ‘Legislative and Policy Framework’, and ‘Education’ for information and full DNR references.
32. Please give specific information on the numbers of people with intellectual, physical, hearing, visual, and psychosocial disabilities that are currently enrolled in Early Childhood Education/Primary/Secondary/Tertiary/Training, and the numbers of those that are for disability reasons unable to access Education/Training. See Parallel Report Group Fact Sheets, ‘Legislative and Policy Framework’, and ‘Education’ for information and full DNR references.
33. Please give the percentage of students with disabilities enrolled in tertiary education. See DRN See Parallel Report Group Fact Sheets, ‘Legislative and Policy Framework’, and ‘Education’ for information and full DNR references.
34. Under the Disability Discrimination Act, has the Australian Government enacted standards for access to Health as it is the case in Education, Transport and Premises? Do such standards guarantee fully inclusive, accessible and quality health services that respect the physical and mental integrity of individuals with all disabilities especially those with intellectual or mental and/or psychosocial disabilities? See Parallel Report Group Fact Sheets, ‘Legislative and Policy Framework’ for information and full DNR references.
35. Is public health information and education provided to all persons with disabilities in accessible formats according to their disabilities without discrimination? See DRN paragraphs 450-469 regarding article 25, health; and DRN paragraphs 140-157 regarding article 9, accessibility.
36. Does the Australian Government recognise that the “people with severe mental illness” are people with mental and/or psychosocial disabilities? Is there a distinction between access to health and access to habilitation/rehabilitation services by people with mental and or psychosocial disabilities? See Parallel Report Group Fact Sheet ‘Disability Support and Living in the Community’ for information and full DNR references.
37. Please provide information on whether the Government of Australia is ensuring informed access to prescribed therapeutic medication by people with all disabilities especially those with mental and or psychosocial disabilities. Is there an oversight mechanism for the protection of people with disabilities from forced medication to control their behaviour?  See Parallel Report Group Fact Sheet ‘Inhuman Treatment and Restrictive Practices’ for information and full DNR references.
38. Please provide information on the steps taken to reform the mental health service, in particular the planned additional initiatives for mental health care. See Parallel Report Group Fact Sheet ‘Equal Recognition Before the Law’, and ‘Inhuman Treatment and Restrictive Practices’ for information and full DNR references.
39. Please provide information on the legal measures available to prevent discrimination against persons with disabilities in the area of health and insurance schemes. See Parallel Report Group Fact Sheets, ‘Legislative and Policy Framework’ for information and full DNR references.
40. Please provide information on measures taken by Australian Government to transition from medical model of disabilities to human rights based approaches and practices especially in Habilitation and Rehabilitation services for people with intellectual or mental and/or psychosocial disabilities. See Part 1 of this submission. See Parallel Report Group Fact Sheet ‘Disability Support and Living in the Community’ for information and full DNR references.
41. Please specify the framework of programs that provide habilitation services for persons with all disabilities and how they are distinct in being based on human rights approaches and practices. See Part 1 of this submission. See Parallel Report Group Fact Sheet ‘Disability Support and Living in the Community’ for information and full DNR references.
42. Please indicate whether qualified professionals and other workers with disabilities are allowed to practice their professions unhindered and without any form of discrimination. See Parallel Report Group Fact Sheets, ‘Legislative and Policy Framework’, and ‘Employment’ for information and full DNR references.
43. Please provide information on the tools to assess pro-rata wages for workers who are unable to work at full productive capacity due to their disability, in particular the process of productivity-based wage assessment. See Parallel Report Group Fact Sheet ‘Employment’ for information and full DNR references.
44. Please also provide statistics on the numbers of persons with disabilities working in Australian Disability Enterprises as compared to the open labour market. See Parallel Report Group Fact Sheet ‘Employment’ for information and full DNR references.
45. Please provide information on the assessment procedure for the removal of an elector from the electoral roll, and on the possibility to challenge it.  Please provide data on the number of persons with disabilities that have been removed from the electoral roll upon this procedure. See DRN paragraphs 532-557 regarding article 29, participation in political and public life.
46. Please provide information on whether “assistants to electors with disabilities” involve ensuring informed voting by people with all disabilities including those with intellectual or mental and/or psychosocial disabilities; and their full access to elections information that is in accessible formats of Augmentative and Alternative Modes of Communication (AAC), Sign Language and Braille. See DRN paragraphs 532-557 regarding article 29, participation in political and public life and DRN paragraphs 140-157 regarding article 9, accessibility.
47. Please indicate the extent to which persons with disabilities play any leadership role in planning disability inclusive projects with partner countries. See DRN paragraphs 590-595 regarding article 32, international co-operation.
48. Please evaluate the direct consultations held with people with disabilities, people with intellectual and or psychosocial disabilities in particular in the preparation of the ratification procedure and provide the framework for cooperation between government and organisations of all people with disabilities in the National implementation and monitoring of the UNCPRD and specify if people with intellectual, mental and or psychosocial disabilities are directly consulted and engaged. See Parallel Report Group Fact Sheet ‘Legislative and Policy Framework’ for information and full DNR references.
C. Women and children with disabilities (articles 6 and 7)

49. Please provide data concerning violence and intersectional discrimination against women and girls with disabilities. Please explain how the National Disability Strategy will address the particular needs of women and girls with disabilities escaping family or domestic violence. See Parallel Report Group Fact Sheet ‘Violence, Abuse, Neglect and Exploitation’ for information and full DNR references.
50. Please explain how gaps (for example lack of parenting skills, scant resources of social networks, lack of institutional support, among others) are identified in the effective protection of children with disabilities.  Please provide information on the kinds of social protection available to children with disabilities whose families live in poverty. See DRN paragraphs 515-530 regarding article 28, adequate standard of living and social protection, and DRN paragraphs 408-411 regarding removal of children from parents with disability.
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