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Facts

The author, Liliane Gröninger, submitted the communication on behalf of her son, her husband and herself.  The author’s son is a German national born on 14 May 1979, and is a person with a disability.  The complaint centres around the lack of measures taken by the State Party to facilitate his inclusion in the labour market.  

The relevant legislation, the Social law, foresees the granting of a subsidy for persons with disabilities to integrate in the labour force which is only applicable to persons with disabilities whose full working capacity may be restored within 36 months.  The legal conditions for the granting of the integration subsidy is that an employer should make a binding employment offer to the individual and apply for the integration subsidy, after which the Employment Agency should evaluate the situation and take a decision on the duration and amount of the integration subsidy to be allocated (the subsidy would amount to a maximum of 70 % of the wages, for a maximum period of 60 months).  

The author’s son had been registered with the Employment Agency since 2002, yet the author submitted that her son had no access to general technical, continuous and vocational guidance and training programs, or to placement services.  Where her son had been able to access vocational training through private means, the Employment Agency refused to pay for his participation.  Further, the author claimed that the Employment Agency did not provide any support or assistance when looking for a job: where her son had applied for positions and was interviewed, she alleged that upon contacting the Employment Agency, potential employers turned down his application. And that “offers” sent by the Employment Agency were in fact general calls for applications and were often out of date.  
The author surmised that the aim of the Employment Agency was to disadvantage the disabled person, so that after a couple of years of unemployment, they would no longer be able to offer anything to the labour market and could then be “pushed away into a workshop for the disabled”.  In the author’s view, the granting of the subsidy is discriminatory as it only applies to those whose full working capacity may be restored, and it does not create rights for disabled persons as the right to claim such a subsidy belongs exclusively to the employer.    She claimed that her son was a victim of violations by Germany of his rights under Articles 3, 4, 8 and 27 of the Convention on the Rights of Persons with Disabilities (CRPD). 

On 18 September 2012, during its 8th session, the CRPD Committee decided to consider the questions of admissibility and the merits of the communication separately.  The Committee declared the communication admissible with regard to the claim that the application of the social legislation to the inclusion of her son in the labour market raised issues under Articles 3, 4 and 27 of the Convention. And while the author did not invoke it specifically, the Committee also considered that the communication raised issues under Article 5 of the Convention.
State Party observations on admissibility & merits
On 15 May 2013, the State Party requested that the Committee revise its admissibility decision.  In particular, the State Party submitted that the issue of discrimination had not been raised by the author’s son before the domestic courts and that the author’s son had failed to raise the generalised allegations concerning the application of social legislation in the courts and therefore did not provide the possibility for the courts to review and, where appropriate, to remedy his complaint.

The State Party elaborated that the allegation of discrimination had not been investigated by the court because there was no reason to do so: the subject matter of his lawsuit concerned whether he had a right to a discretionary decision to obtain a binding agreement on the part of the Employment Agency on the amount of the integration subsidy for a potential employer.   The State Party submitted that the Cologne Social Court had rightly notified the author’s son that it was not he who was entitled to the right to an integration subsidy, but a potential employer.  The Regional Court confirmed the view of the Cologne Social Court and the State Party maintained that the alleged discrimination was “immaterial for the legal dispute” since, as an employee, the author’s son had no right to the employer benefit integration subsidy.  Further, the State Party explained that the provision of the social law was not discriminatory against the author’s son because the particular subsidy was intended to alleviate the disadvantages which are suffered by persons who are “particularly badly affected” with severe disabilities on the labour market, and that his disability did not fall in the scope of application of the social code. The State Party also argued that the author’s son had been uncooperative in his conduct with the Employment Agency and as a result had opted out of various vocational training programmes.  
The State Party highlighted that the author’s son had not been prevented from applying to the Federal Court or the Federal Constitutional Court, which have jurisdiction in the matter.  Further, it maintained that the author’s son had failed to employ a number of other remedies such as complaining to: the Federal Government Commissioner for Matters relating to Disabled Persons; the Land Commissioner for Matters relating to Disabled Persons in North Rhine-Westphalia; the commissioners and coordinators for matters relating to disabled persons at local level in Euskirchen or in Siegburg; the Federal Anti-Discrimination Agency. 
Finally, the State Party highlighted a series of measures and programmes which were aimed at promoting the inclusion of persons with disabilities into the labour market including: state benefits to enable employment; statutory obligations on the part of public and private employers to include persons with disabilities in the labour market; right to be provided with information and advice on occupation selection; possibilities of vocational training; job placement benefits (placement budget, refunding application costs, meeting travel expenses, granting travel subsidies, payment of separation costs and moving assistance); payment of training allowance to employers; obligations on employers to employ persons with severe disabilities in at least 5% of posts where there are 20 staff or more; requirement to pay a compensatory levy in case of breaches of obligations; payment of wages for time limited trial employment of disabled persons for up to three months if this increases the likelihood of their participation in working life; and obligations on employers to guarantee security and health protection and a barrier-free working environment which must be accessible and useable without external assistance (monetary payments for equipping work and training places for persons with severe disabilities, training on the use of technical aids, payment of work assistance); loans and start-up subsidies for self-employment; priority allocation of licences to persons with severe disabilities in the exercise of an independent activity, and adaptations to working hours and additional leave days per year to employees with severe disabilities.
Issues and proceedings before the Committee

· Consideration of admissibility

Regarding the issue of discrimination, the Committee noted that in the proceedings before the Social Court of Cologne, the author’s son had raised discrimination concerning the decision on the amount and duration of the integration subsidy and in his appeal to the Regional Social Court, and thus did not preclude considering the communication under Article 2(d) of the Optional Protocol.  Further, the Committee dismissed the State Party’s assertion that the author and her son did not exhaust domestic remedies because they could have addressed a number of non-judicial institutions, given that the State Party failed to demonstrate how those proceedings constituted an effective legal remedy for the complaints, and thus the communication could not be precluded under Article 2(d) of the Optional Protocol.  The Committee concluded that the communication was admissible; the issue being to determine whether the State Party complied with its obligation to facilitate the inclusion of a person with disabilities into the labour market in accordance with Articles 3, 4, 5 and 27 of the Convention.
· Consideration of the merits

The Committee took note of both parties’ arguments: the author’s assertion that the provisions of the Social law related to granting an integration subsidy are discriminatory and that the manner in which discretion is exercised by the Employment Agencies in implementing these provisions leads to further discrimination, as well as the State Party’s submission that that the author’s son could be eligible for such an integration subsidy, should the legal conditions for allocating it be met. 
The Committee resumed that the legal conditions appear to be that an employer should make a binding employment offer to the author’s son and apply for the integration subsidy, after which the Employment Agency shall evaluate the situation and take a decision on the duration and amount of the integration subsidy to be allocated.  While observing that the intention behind the integration subsidy scheme appears to be to encourage private employers to hire persons with disabilities, the Committee concluded that, in practice, the scheme requires employers to go through an additional application process, the duration and the outcome of which are not certain and that the individual has no possibility to take part in the process.  In addition, the Committee commented that the policy seems to respond to the medical model of disability, because it tends to consider disability as something that is transitional and that, in consequence, can be “surpassed or cured” with time, and hence the policy is not consistent with the general principles set forth in Article 3 of the Convention, read together with paragraphs i) and j) of the Convention’s preamble. The Committee also noted that, in the case of the author’s son, the scheme appears to have served as a deterrent, rather than as an encouragement for employers.  

Recalling that:

· Article 27 of the CRPD implies an obligation on the part of States Parties to create an enabling and conducive environment for employment, including in the private sector;  
· Article 4(1)(a) of the CRPD imposes on the State Party the general obligation to adopt all appropriate legislative, administrative and other measures for the implementation of the rights recognised in the Convention related to work and employment; and
· Article 3 establishes that in its legislation, policies and practice the State party should be guided by respect for inherent dignity, individual autonomy including the freedom to make one’s own choices, and independence of persons; non-discrimination; full and effective participation and inclusion in society; equality of opportunity;
the Committee opined that the existing model for the provision of integration subsidies does not effectively promote the employment of persons with disabilities; finding in particular that there are difficulties faced by potential employers when trying to access the integration subsidy that they are entitled to for the employment of a person with disabilities affect the effectiveness of the integration subsidies scheme and that the administrative complexities put applicants in disadvantageous position and may in turn result in indirect discrimination.   The Committee therefore concluded that the integration subsidies scheme, as applied in the author’s son’s case, is not in accordance with the State party’s obligations under Article 27(1)(h), read together with Article 3(a), (b), (c) and (e), Article 4(1)(a) and Article 5(1) of the Convention.
With respect to the author’s submission that the integration subsidy is the only affirmative action available to assist her son for his inclusion in the labour market, the Committee observed that while the State party listed a wide variety of measures provided for by legislation on employment promotion and rehabilitation and participation of persons with disabilities, there was no specific information on how these measures are applicable in his case, and in fact only amounted to granting unemployment benefits for unspecified periods of time and offering counselling meetings, and that the job vacancies which were provided by the authorities were outdated.  Further, the Committee observed that the State Party appeared to consider the author’s son’s efforts to increase his qualifications through further education and his periodic part time employment as a hindrance to the efforts of the Employment Agencies to assist him.  Hence, the Committee was of the view that the range of measures applicable to the author’s son offered in practice by the State Party was limited and did not live up to the standard of Article 27(1)(d) and (e) of the CRPD which enshrines the rights to benefit from appropriate measures of promotion of employment opportunities such as to have effective access to general placement services as well as assistance in finding and obtaining employment. 
Conclusion
The Committee concluded that the measures taken by the authorities of the State Party to assist the integration of the author’s son into the labour market did not meet the standard of the State party’s obligations under Articles 27(1)(d) and (e), read together with Articles 3(a), (b), (c), (e), 4(1)(a) and (1)(b) and 5(1) of the Convention.
The Committee made the following recommendations to the State Party concerning the author’s son:
· remedy the failure to fulfil its obligation including by reassessing his case and applying all measures available under domestic legislation in order to effectively promote employment opportunities in the light of the Convention; and 
· provide adequate compensation to the author’s son, including compensation for the costs incurred in filing this communication.
In general, taking into consideration that the State Party’s legislation on the matter was adopted before the ratification of the Convention, the Committee stated that the State Party is under the obligation to prevent similar violations in the future including by :
· reviewing the content and functioning of the scheme for the provision of integration subsidies to individuals who are permanently disabled, to ensure its full compliance with the principles of the Convention, and 
· ensuring that potential employers can effectively benefit from the scheme whenever appropriate.
The Committee called on the State Party to submit to the Committee, within six months, a written response, including information on action taken in light of the Committee’s Views and recommendations.  

The State Party is also requested to publish the Committee’s Views, to have them translated into the official language of the State party and circulate them widely, in accessible formats, in order to reach all sectors of the population.
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