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Summary of discussion during thematic side event at the 104th session of the Human Rights Committee, 21 March 2012

The right to political participation of persons with disabilities

Panellists:

Diane Richler (Chair), Gabor Gombos (independent expert, member of CRPD Committee), Shantha Rau Barriga (Human Rights Watch), Maria Alejandra Villanueva (Peruvian self-advocate), Oliver Lewis (Mental Disability Advocacy Centre) & via video message: Thomas Hammarberg (Council of Europe Commissioner for Human Rights)

Human Rights Committee members present :

Margo Waterval (Suriname), Fabián Salvioli (Argentina), Walter Kälin (Switzerland), Gerald Neuman (USA), Yuji Iwasawa (Japan), Lazhari Bouzid (Algeria), Ahmad Amin Fathalla (Egypt), Marat Sarsembayev (Kazakhstan); 

Apologies: Cornelis Flinterman (Netherlands)

Diane Richler, Chair of International Disability Alliance
Open and introduction. Ms Richler gave the background to holding the side event ; 
In March 2010, the Human Rights Council requested the OHCHR to prepare a study on the participation of persons with disabilities in political and public life, in consultation with relevant stakeholders, including States, regional organizations, including regional integration organizations, United Nations agencies, the Special Rapporteur on disability of the Commission for Social Development of the Economic and Social Council, civil society organizations, including organizations of persons with disabilities, and national human rights institutions. It was presented and discussed at the Human Rights Council session on 1 March.

The study confirms Article 29 of the CRPD and explicitly states that there is no reasonable restriction nor exception to the right to political participation for persons with disabilities.  

In the section on conclusions and recommendations, there is a paragraph directed to the Human Rights Committee:

Para 71: “Article 25 of the International Covenant on Civil and Political Rights should be interpreted and applied taking into account the developments in the areas of human rights of persons with disabilities. In the light of these developments, the Human Rights Committee should consider reviewing its general comment No. 25 (1996) on the right to participate in public affairs, voting rights and the right of equal access to public service, so as to reflect the progressive evolution of international human rights law in this field.”
Thomas Hammarberg, Council of Europe Commissioner for Human Rights, via video message
:

Mr Hammarberg raised the standard set by Article 29 of the CRPD, no exceptions to universal suffrage on the basis of disability and States should ensure that persons with disabilities can effectively vote and stand for election.  He called on international human rights community to recognise their important role in guiding States the full extent of their obligations under the CRPD. Mr Hammarberg referred to advances made by the Council of Europe to guarantee the rights of persons with disabilities to political participation (Committee of Ministers, Venice Commission), expressed hope that these good examples would be followed by other international organisations, and lent his support to the Human Rights Committee’s efforts in this respect.
Gábor Gombos, independent expert, member of the UN Committee on the Rights of Persons with Disabilities:

Mr Gombos gave some background to the CRPD and the paradigm shift which it embodies. The old paradigm viewed persons with disabilities in need of protection “in their best interest”: it was deemed appropriate to limit their rights in a society which could abuse their rights. 

The CRPD reflects the new human rights approach that all persons with disabilities should enjoy all their human rights without exception on an equal basis with others, and that the right to political participation is particularly essential given their invisibility in society.   
In particular, persons with intellectual disabilities and persons with psychosocial disabilities were denied this right having had their legal capacity removed or restricted.
Mr Gombos shared the CRPD Committee’s approach to date regarding Article 29;

With respect to Tunisia, the CRPD Committee recommended urgent legislative measures to ensure that persons deprived of legal capacity can exercise their right to vote and take part in political life on an equal basis with others.

Whilst it was clear in the CRPD Committee’s eyes that no person with disability can be deprived of their right to vote and right to political participation in conjunction with their disabilities, a number of countries did not understand the full message.  Hence in relation to reviewing Spain, the CRPD Committee made it absolutely clear that even an individualised judicial decision to deprive a person’s right to vote is in contradiction with Article 29 of CRPD.
 
Mr Gombos proposed that the CRPD Committee and the Human Rights Committee could have increased exchange given the intersection of their mandates.
Shantha Rau Barriga, Human Rights Watch 

Ms Rau Barriga shared some stories of denial of the right to vote of persons with disabilities. She raised the two common objections to universal political participation of people with disabilities - in particular, people with psychosocial or intellectual disabilities - that they lack the mental capacity necessary to vote, and that they are vulnerable to manipulation or fraud.  Not too long ago, people had similar concerns about the right to vote for women.
Whilst the right to cast a vote freely implies by definition that there is no requirement that citizens must exercise this right in a certain way. There are no, and cannot be, any objective and reasonable criteria for casting a vote based on reason or knowledge. Why hold persons with disability to an artificial standard that does not apply to anybody else? People vote for a range of subjective reasons, some publicly state their intention to vote for candidates randomly or to write in fictional candidates. 

En masse exclusion of persons categorized as “disabled” clearly violates the right to political participation. Especially when read together with its provisions on non-discrimination and legal capacity, the CRPD makes clear that there should also be no case-by-case restrictions on this right on the grounds of disability based on the assessments of judges or medical practitioners. Any competency test that does not apply to all citizens is clearly discriminatory.

Regarding the second objection, the risk of manipulation or fraud: There is a widespread belief that people with intellectual disabilities are eager to please and thus highly susceptible to outside influence. Once again this holds persons with disabilities to an artificial standard that would otherwise exclude many other citizens as well. The experiences in a number of countries, including Austria, the Netherlands and Sweden – all of which allow citizens with disabilities to vote – have shown that such fears were unfounded. The United Kingdom, Ireland, Canada, Italy and New Zealand, South Africa are also examples of countries that have no restrictions on voting rights based on capacity.

Peru is a positive example of where local disability groups and the Ombudsman’s Office used the CRPD to advocate for change on the ground. After sustained civil society pressure, in October 2011 the government reversed its policy and pledged to take prompt action to reinstate voting rights to the more than 20,000 persons with disabilities who were unable to vote in the presidential elections because they had been excluded from the voter registry prior to the election. 
Sweeping legal reforms at the domestic level are required in many countries in this respect. But work is also required to get some parts of the international system up to speed. For example, the Human Rights Committee’s interpretation of Article 25 of the ICCPR – issued in 1996 – provides that an “established mental incapacity may be a ground for denying a person the right to vote or to hold office.”  This stands in sharp contrast to the CRPD Committee, which in its country reviews has come out clearly that disability-based discrimination should be prohibited in all laws. Governments need to take the necessary steps to ensure that persons under guardianship can exercise their right to vote just like others. And laws that authorize the denial of the right to vote on the basis of a judge’s decision need to be amended. 

Human Rights Watch therefore joins the call of the disability community on the Human Rights Committee to promptly amend its general comment on Article 25 in line with the CRPD.
Maria Alejandra Villanueva, Peruvian self-advocate
Ms Villanueva introduced herself, a 30 year old actress and leader of the Peruvian Society for Down Syndrome, and shared her experience in public and political life in Peru. Since reaching adulthood and up until early March 2010, Ms Villanueva always participated in elections and cast votes for her candidate of choice.  When her ID card expired in March 2010 and she renewed it, she was automatically excluded from the census election.  She lodged a complaint to the Ombudsman’s Office alleging the National Identity Register and Civil Status (RENIEC) was violating the Constitution and the Article 29 of the CRPD.

After several months of struggle and support by the Ombudsman, RENIEC acknowledged its error and announced that all persons with disabilities who wanted to vote had until December 2011 to request being included in the electoral roll for the Presidential elections of 2011. In December 2011, Ms Villanueva was given a new identity card with the appropriate polling group, yet her ID carried a remark on it: "Mental Disability".  After participating at the CRPD Conference of States Parties in September 2011, the Chief of RENIEC pledged to restore voting rights to people with disabilities who had not been reinstated on the electoral roll.

This commitment became a reality in October 2011 when 23,000 people with mental and intellectual disabilities were reinstated on the electoral roll and they were issued with a new ID card.  Ms Villnueva’s new ID card no longer held a remark about her disability.
Ms Villanueva shared her dream that all persons with disabilities could exercise their right to participate in the political and public life of their country and the respect of all rights without discrimination; to have equal recognition before the law with opportunities to study, work, health, so we can inherit and own property, be free of abuse and violence.
She called on organizations working for disabled people, leaders and society as a whole and especially families, to support, respect persons with disabilities “because we are people we feel, want and can be citizens useful to society”
Oliver Lewis, Mental Disability Advocacy Centre
Mr Lewis explained that the right to vote has very important emblematic value; it is difficult to imagine advances in society where a certain category of persons are not viewed as valuable contributors to society.
He elaborated on the advances put forth by two non disability specific bodies regarding the universal suffrage for persons with disabilities – the Council of Europe Committee of Ministers (comprising 47 governments which unanimously voted and adopted a recommendation in November 2011); and the Venice Commission (an expert body of constitutional lawyers who advise the Council of Europe and governments outside the Council of Europe). 
In October 2010, the Venice Commission had adopted a document with similar wording to General Comment no 25, i.e. by allowing the right to vote to be restricted for people with “proven mental disability” it was not fully CRPD compliant.  In December 2011, the Venice Commission revised their document to assert that persons with disabilities may not be discriminated against in the right to vote in accordance with Article 29 of the CRPD, and the caselaw of the European Court of Human Rights. This is significant, because the Venice Commission went back and revised an existing document, an option open to the Human Rights Committee too.
There are positive developments at the international level and some countries such as Peru.
What role can the Human Rights Committee play in revising its existing documents and in integrating aspects of rights of persons with disabilities into its regular consideration of States to ICCPR?  MDAC has for example made submissions on the list of issues to be adopted at this session on specific countries highlighting the right to political participation of persons with disabilities, and IDA also makes submissions on a regular basis with a focus on this issue.
Discussion with Human Rights Committee members:
Gerald Neuman (US) Human Rights Committee posed a question on what is the approach: whether in the context of voting, it is not reasonable and objective criterion to use disability as a basis for denying the right to vote; or whether differential treatment on the grounds of disability is absolutely prohibited when it disadvantages persons with disabilities? What approach could the Human Rights Committee adopt to revise their position on this issue?
Gábor Gombos, independent expert, member of CRPD Committee explained that the broader framework and approach is the most basic one – non- discrimination.  The CRPD could be boiled down to three sentences: 

1. No persons with disabilities can be discriminated against in any of their rights on the basis of disability or in relation to a disability;
2. The State has an obligation to provide the necessary supports and accommodations to the person with disability which he or she may require in order to enjoy their rights on an equal basis with others; and

3. The denial of reasonable accommodation
 amounts to disability based discrimination.
Hence, the non discrimination approach is fundamental in the CRPD and with respect to Article 29.

In the CRPD Committee’s dialogue with Spain, it was questioned whether the State may have a legitimate reason to deprive some persons with disabilities of their right to vote with the universal aim to maintain a modern democratic society and whether this could be done in an objective manner.  The CRPD Committee attempted to get behind the question – what is the purpose of depriving someone their right to vote ?  Spain could not provide an answer, and to date, Mr Gombos is not aware of any politically committed answer which is not based on prejudices.
The CRPD Committee also felt the need to demonstrate, in case it was not clear, that depriving persons with disabilities of their right to vote could not be done in a non-arbitrary manner.  It was a redundant question – if there is no justification to curtail this fundamental right which is necessary and proportionate, then objectivity on its own could not be a sufficient justification.

There are no standards, no verified tools which judges use to determine when someone has voting competence and when someone does not.   

In effect, the CRPD Committee demonstrated that there is no legitimate purpose for this deprivation and it amounts to an arbitrary deprivation of a fundamental right.

This is an illustration of why the CRPD put non-discrimination at the very heart of the CRPD.
Walter Kälin (Switzerland), Human Rights Committee
General Comment no 25 reflects an approach which is today outdated in light of the adoption of the CRPD. 
He appreciates that a member of a sister committee is participating in the side event, and there’s a call from States that Committees increasingly work together.
Times have changed, international law has changed. Mr Kälin stated that while problematic, the General Comment does not limit the present discussion. The GC says that mental incapacity « may be a ground » for restriction of universal suffrage, hence it is not a compulsory requirement. 
While he could not say whether the Human Rights Committee will revise the GC, he made two points on what the Human Rights Committee could do;

1. Approach the issue when examining state reports (and welcomed submissions on this); and

2. There is a possibility to look at individual communication raising this issue. It is mainly through individual communications that the Committee can clarify and give content to general provisions of ICCPR.
Oliver Lewis: GC no 25 states that any restriction of the right to vote should be based on objective and reasonable criteria-  in any country this is based on age and citizenship. But without any comment on reasonableness or objectivity, the GC specifies that “established mental incapacity” may be a ground for restriction. 
When looking at what could be the justification for this exception to universal suffrage, it surfaces that it is actually neither reasonable nor objective.
And in fact States are unfortunately using this General Comment as a justification not to reform their domestic laws in this regard.
Further, para 10 of General Comment no 25 specifies that “it is unreasonable to restrict the right to vote on the ground of physical disability or to impose literacy, educational or property requirements.” If the GC were written today, the Human Rights Committee would read into this the definition of disability in Article 1 of the CRPD, which makes it clear that all rights should be exercised by all persons with disabilities on an equal basis with others. One cannot reasonably suggest that people with one category of disability should have a human rights respected, whilst others should not. 
Fabián Salvioli (Argentina), Human Rights Committee 

Mr Salvioli acknowledged that the ICCPR also serves to protect the rights of persons with disabilities and in order to harmonise standards, it would seem important to take concrete steps:

1. Follow up on Mr Gombos’ request for the Human Rights Committee and the CRPD Committee to work together.  The Human Rights Committee has been doing similar with the CEDAW Committee.
2. NGOs should concentrate their lobbying efforts on specific issues; it is challenging for the Human Rights Committee to focus on a particular issue if NGOs raise too many at once.

3. Echoing Mr Kälin’s point on individual communications as a good avenue to raise the issue before the Committee, Mr Salvioli mentioned a case from the inter American Court— Ximenes-Lopes v Brazil. 
Finally, Mr Salvioli shared that the panel’s briefing made him aware that there is still a lot to learn. He said that when he went to law school, he learned about disability from the perspective of incapacity, which is very different from a disability rights perspective. 
Marat Sarsembayev (Kazakhstan), Human Rights Committee :

In the Soviet period, persons with disabilities did not exist. Now times have changed. Mr Sarsembayev shared that when he was elected as a Committee member, the first group of civil society from his country which came to meet him were organisations of persons with disabilities.

He is actively taking part in supporting the Ministry of Labour in his country towards upholding the rights of persons with disabilities and towards ratification of the CRPD. 
Closing 

Diane Richler, International Disability Alliance: thanked the Human Rights Committee for the opportunity to hold the side event and in particular for their concrete suggestions on how to better raise these issues before the Human Rights Committee; thanked the panellists and the Commissioner for Human Rights for their valuable interventions; and encouraged further reflection on how the Human Rights and CRPD Committee could have greater exchange and interaction towards substantive coherence of their work on common issues of concern.
For further information, please contact: vlee@ida-secretariat.org 
International Disability Alliance

150 Route de Ferney

CH-1211 Geneva 2

www.internationaldisabilityalliance.org 
The International Disability Alliance (IDA)
 is a unique, international network of global and regional organisations of persons with disabilities. Established in 1999, each IDA member represents a large number of national disabled persons’ organisations (DPOs) from around the globe, covering the whole range of disability constituencies. IDA thus represents the collective global voice of persons with disabilities counting among the more than one billion persons with disabilities worldwide, the world’s largest – and most frequently overlooked – minority group. Currently comprising eight global and four regional DPOs, IDA’s mission is to advance the human rights of children and adults with disabilities as a united voice of organisations of persons with disabilities utilising the Convention on the Rights of Persons with Disabilities (CRPD) and other human rights instruments. IDA also aims to promote the effective implementation and compliance with the CRPD within the UN system and across the treaty bodies.

Members of the Human Rights Committee

are invited to a thematic side event on 
The right to political participation of persons with disabilities

Hosted by the International Disability Alliance 

and supported by Open Society Foundations

With the participation of :
- Diane Richler, Chair of the International Disability Alliance

- Thomas Hammarberg, Council of Europe Commissioner for Human Rights (via video message)
- Gábor Gombos, CRPD Committee member

- Maria Alejandra Villanueva, Peruvian self-advocate

- Shantha Rau Barriga, Human Rights Watch

- Oliver Lewis, Mental Disability Advocacy Centre
Conference Room 4, North Lawn Building
Wednesday 21 March 2012

1.15 – 2.45pm

RSVP- vlee@ida-secretariat.org
� This video message can be viewed here: http://www.youtube.com/watch?v=FJw-0lCVNCk&feature=youtu.be 


� “The Committee recommends the urgent adoption of legislative measures to ensure that the right of persons with disabilities, including persons who are currently under guardianship or trusteeship, can exercise their right to vote and to participate in public life on an equal basis with others.” CRPD/C/TUN/CO/1, April 2011, para 35.


� “Review all relevant legislation to ensure that all persons with disabilities, regardless of their impairment, legal status or place of residence, have the right to vote and participate in public life on an equal basis with others. Amend Article 3 of Organic Act 5/1985, which allows the denial of the right to vote based on individualized decisions taken by a judge. The amendment should ensure that all persons with disabilities have the right to vote.” CRPD/C/ESP/CO/1, September 2011, para 48.


� "Reasonable accommodation" as defined in Article 2, CRPD means necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms;


� IDA members are : Disabled Peoples' International, Down Syndrome International, Inclusion International, International Federation of Hard of Hearing People, World Blind Union, World Federation of the Deaf, World Federation of the DeafBlind, World Network of Users and Survivors of Psychiatry, Arab Organization of Disabled People, European Disability Forum, Red Latinoamericana de Organizaciones no Gubernamentales de Personas con Discapacidad y sus familias (RIADIS), Pacific Disability Forum
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