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Facts

The author, Marie-Louise Jungelin, is a woman born with severe visual impairment.  She is represented by the Swedish Association of Visually Impaired Youth (US) and the Swedish Association of the Visually Impaired (SFR). Her communication centres around the failure to provide reasonable accommodation to guarantee her right to employment on equal conditions with others as well as the insufficient consideration given by the domestic labour court to relevant factors in its determination of an undue burden which excused that provision. 

In May 2006, she applied to the Social Insurance Agency (SIA) to work as an assessor/investigator of sickness benefit and sickness compensation applications. This position required analysing information from different sources, including the “issue tracking system” (ITS) and documentation in paper format and handwritten documents. She was called to an interview on 21 June 2006, where she explained she had an impairment and the aids available and referred to the promised collaboration by the Rehabilitation Department Service to inquire about adjustments to the computer programmes used in the SIA.  On 25 August 2006, she was informed that despite having fulfilled the competence, experience and reference requirements, she was not considered for the position because the SIA’s internal computer systems could not be adapted for her sight impairment. Neither the hardware nor the software had the tools to convert information in the computer system into Braille, and she was further informed that part of the system could not be made accessible to her even with the use of various technical aids. 

The author reported the case to the Swedish Disability Ombudsman, who filed an application to the Labour Court on her behalf. It was argued that the SIA could have provided technical aid and personal assistance to ensure that her impairment would not affect the appointment decision. By not taking reasonable support and adaptation measures in order to create a situation that would be comparable to that of a person without her functional impairment and which would thus allow her to carry out the tasks assigned to the post, she claimed that the SIA had discriminated against the author in violation of the former Prohibition of Discrimination in Working Life for People with Disability Act (1999).  The Ombudsman held that the SIA had not carry out a proper survey on the possibilities available to adjust the working conditions and to assess the financial support by the Rehabilitation Department of the Public Employment Service. In addition, he provided three proposals that would require the help of a personal assistant, highlighting that these kind of measures had already been adopted by the SIA, and that they would receive financial support from the State to implement these measures. 

The SIA alleged that the author’s application had been seriously considered and a proper survey had been carried out. It concluded that even with technical aids the author would not be able to read all the information in the ITS and other computer systems. Moreover, there was no technical tool for translating all the handwritten texts. It was highlighted that all the proposals would require large financial investments. Regarding the hiring of a personal assistance, it explained that they would end up doing 80% of the tasks and thus two persons would be hired for one person’s task. Thus, adaptation of the whole IT system and/or any other solution would be an unreasonable burden.

On 17 February 2010, the Labour Court dismissed the Ombudsman’s claims. It explained that the author’s qualifications needed to be considered with respect to the whole position’s tasks, including handling the ITS and auxiliary systems to access information. It also assessed support and adaptation measures proposed by the Ombudsman and, in the light of expert witness’ opinions, concluded that the measures to be adopted were not reasonable. As the judgment cannot be appealed, the author affirms there is no other remedy available at the domestic level. 

The complaint

The author alleges that the decision by the SIA to discard her candidature, instead of adequately assessing the possibility to take support and adaptation measures, constitutes a violation of Articles 5 and 27 of the Convention.  If the SIA had adjusted the computer system, she could have performed most of the post’s tasks.  In addition, she alleges that the Swedish Labour Court’s decision was discriminatory and failed to guarantee equal protection of the law; it neither properly considered the expert witness’s opinions, nor considered how any adaptation of the computer system would benefit future employees with visual impairments. Finally, she argues that although the previous technical inquiries were not conclusive, the burden of proof was not on the employer; hence, the Court’s judgment constitutes in itself a violation of the Convention. In addition, she alleges that the State did not adopt all the appropriate measures to implement the rights enshrined in the Convention, in particular the right to employment. 

Exchange of observations by the State party and the author on admissibility 

In its observations submitted on 29 February 2012, the State Party requested that the communication be found inadmissible as the facts occurred prior to the entry into force of the CRPD and the Optional Protocol.  The relevant facts occurred in 2006, while both the CRPD and the Optional Protocol entered in force in 2009. The State Party recalled the non-retroactivity of treaties as a general principle of international law as enshrined in Article 28 of the 1969 Vienna Convention on the Law of Treaties, also reflected in Article 2(f) of the Optional Protocol.  In addition, it maintained that the communication focuses mainly on the State Party’s legislation on discrimination and its compatibility with the CRPD recalling that the abstract review of legislation is not admissible by way of the individual communications procedure.

The State Party alleged that the fact that the judgment of the Court was delivered on 17 February 2010 cannot lead to the conclusion that the Committee is competent ratione temporis to examine this communication.  The Labour Court applied the Act on the Prohibition of Discrimination in Working Life on Grounds of Disability (1999), in force when the events took place, and not the Discrimination Act (2008), which entered into force on 1 January 2009. The State Party asserted that the Convention contains no autonomous right to compensation.  Hence, the State concluded that the CRPD Committee is not competent to examine the present communication in accordance with Article 2(f) of the Optional Protocol.

On her comments on the State Party’s observations submitted on 31 May 2012, the author considered that the main facts that are subject to her communication continued after the entry in force of the CRPD and Optional Protocol and, moreover, the Labour Court adopted its decision after that date. She alleged that the main issue is the fact that even though the Convention was in force, the Labour Court delivered a judgment which was not compliant with the Convention.  Although the Court examined the complaint and assessed evidence and technical reports, it did not oppose the discrimination that the SIA had pursued.  Hence, she claimed that the judgment itself was in violation of the CRPD, which was already in force. 

In its further observations submitted on 2 July 2012, the State Party reiterated that the main issue of the author’s communication is not her individual case but national legislation in general concerning persons with disabilities, which can only be examined under the Committee’s consideration of States’ reports.  In addition, it restated that as the facts occurred in 2006, the issue before the Labour Court had been to examine whether the SIA had discriminated against her when deciding in 2006 and, thus, the CRPD was not relevant since it had yet to enter into force. 

Exchange of observations by the State party and the author on the merits 

The State Party explained that the domestic law applicable to the case was the Act on the Prohibition of Discrimination in Working Life for People with Disability (1999), whose prohibition of discrimination covers the recruitment process, among other aspects.  Under this Act, in order to determine if there was discrimination, a comparison must be made between the job applicant and an existing or hypothetical person in a comparable situation. Section 6 of the Act requires employers to take reasonable support and adaptation measures.  The State Party elaborated on this provision by referring to the travaux préparatoires of the Act, that if the impairment affects the work capacity to a considerable degree, even if reasonable support and adaptation measures are implemented, the person lacks the objective capabilities for the job and cannot claim to be victim of discrimination.  Under the 1999 Act, the factors considered in the assessment of the support and adaptation measures required are five-fold: i) the cost of the measures in relation to the employer’s ability to pay for them; ii) the actual possibilities of implementing the measures and their estimated impact on the person; iii) the possibility to implement them in the workplace; iv) the effect of the measures on the person’s ability to do the job, and v) the duration of the employment. 

The State Party informed that its legislation, including the 1999 Act, is based on European Council directives, including Directive 2000/78/EC of 27 November 2000.  It considered that the 1999 Act complies with the Convention, in particular Articles 5 and 27, on reasonable accommodation, as its sections 3 and 6 require employers to provide reasonable support and adaptation measures in order to avoid discrimination.  The State Party emphasised that the obligation is limited to measures that can be considered “reasonable”, and that such a limitation is consistent with the Convention and thus does not disclose a violation as far as the national legislation is concerned.

Regarding the implementation of national law and its consistency with the CRPD, the State Party quoted the jurisprudence of the European Court of Human Rights, that grants States a certain measure of discretion, subject to European supervision, when implementing the European Convention’s rights: “by reasons of their direct and continuous contact with vital forces of their countries, State authorities are in principle in a better position than the international judge to give an opinion on [relevant] requirements” (Handyside v UK, 7 December 1976).  It also referred to the Human Rights Committee jurisprudence in the same sense.  It suggested that the CRPD Committee should adopt a similar approach. 

The State Party explained that the proceedings before the Labour Court were comprehensive, involved submissions, hearings, several witness, and the constituting good basis for the Court’s assessment and decision. The overall investigation of the Court did not provide evidence that reprogramming the case management system would have resulted in the author being able to navigate the system. The proposed procedure of making all necessary data accessible appeared to be too time-consuming and extensive. Thus, it would have not been reasonable to take all the measures requested and necessary to place the applicant on a comparable situation to that of persons without her impairment. 

Regarding the argument that the State Party did not consider that the adjustments of the computer programme would have been beneficial for possible future employees, the State Party replied that the 1999 Act’s reasonable support and adaptation measures are designed to protect individuals in individual cases and not to create general accessibility.  In connection to the burden of proof during the proceedings, the State Party explained that the 1999 Act implies that once the person alleging discrimination shows circumstances giving reason to their allegations, it is up to other party to show that there has been no discrimination. 

The State Party further considered that the assessment carried out by the Labour Court is similar to the one that should be done by the CRPD Committee under Articles 2, 5 and 27, scrutinising economic factors and balancing interests involved, and that it should accept the Labour Court decision. 

On 11 March 2014, the author submitted her reply to the State Party’s observation, reiterating the arguments presented in the original communication.

Issues and proceedings before the Committee
On 16 April 2013, during its 9th session, the Committee on the Rights of Persons with Disabilities decided, in accordance with Rules 65 and 70 of its Rules of Procedure, to consider the questions of admissibility and the merits of the communication separately. 
· Consideration of admissibility
First, the Committee ascertained that the same matter had not been and was not being examined under other procedure of international investigation or settlement, as required by Article 2(c) of the Optional Protocol.

Second, regarding admissibility ratione temporis, the Committee was of the opinion that because the Labour Court delivered its judgment on 17 February 2010, i.e. after the entry into force of the Convention in Sweden, it is competent to examine the communication.  The Committee considered that, as the Court was the only judicial instance competent, its decision is the most relevant for the purpose of examining the claim of the author.  It also considered that the Court’s judgment cannot be dissociated from the two administrative decisions, and that these are the three facts it is requested to examine.  Due to the fact that part of the facts involved in the case occurred when the CRPD was already in force, the communication is admissible ratione temporis. 

Finally, the Committee took note of the author’s argument that the Labour Court decision could not be appealed and that there was no other remedy available, and hence domestic remedies had been exhausted.  Consequently, the Committee declared the communication admissible.

· Consideration of the merits

First, the Committee took note of the author’s claim that the 1999 Act had been applied to her disadvantage and, thus, her complaint is not concerned with the Act in abstracto, but with its direct application by the Labour Court to her case.

Second, the Committee referred to States’ obligations under CRPD Articles 27 (a), (e), (g) and (i) (right to employment), 2 (definition of reasonable accommodation) and 5(1) and (2) (equality and non discrimination), by quoting relevant extracts.

Third, approaching the issue of the assessment of reasonableness of accommodation measures, it affirmed that States Parties enjoy a certain margin of appreciation and that it is generally for the courts to evaluate facts and evidence in a particular case, except in cases where the evaluation was clearly arbitrary or amounted to a denial of justice.  The Committee considered that in the present case, the Labour Court had thoroughly and objectively assessed all the elements submitted by the author and the SIA before reaching its conclusion.  Moreover, it observed that the author did not provide any elements which would show that that the assessment had been manifestly arbitrary or amounted to a denial of justice.   In these circumstances, the Committee explained that it could not conclude that the decision made, at the time of the Labour Court judgment, was not based on objective and reasonable considerations, 
Conclusion
The Committee concluded there was no violation of Articles 5 and 27 of the Convention.
Joint opinion (dissenting)
CRPD Committee members Carlos Ríos Espinosa, Theresia Degener, Monthian Buntan, Silvia Quan Chang and María Soledad Cisternas Reyes filed their dissenting opinion.  

They asserted that the alternatives proposed by the Ombudsman should have been analysed from the perspective of criteria of Article 5 of the Convention.  They also considered that the Committee should have reviewed the criteria that were used by the State Party in the case, in order to determine if it amounts to a violation of Articles 5 and 27 of the Convention. 

The Labour Court assessment was based on the five criteria of the 1999 Act, referred to above in the State Party’s observations on the merits.
  The dissenting members elaborated that reasonable accommodation must be analysed on a case to case basis, and the reasonableness and proportionality of the measures of accommodation proposed must be assessed in the view of the context in which they are requested.  In the present case, the accommodation was required in a professional context. The test of reasonableness and proportionality should therefore ensure, inter alia, that (i) the measures of accommodation were requested to promote the employment of a person with disability, with the professional capacity and experience to perform the functions corresponding to the position he or she applied to; and (ii) the public or private company or entity to which the candidate applied to can reasonably be expected to adopt and implement accommodation measures.  The dissenting members noted that it was never questioned that the author had the professional capacity and required work experience to perform the functions corresponding to the position that she had applied to.  They highlighted that “one of the objectives of reasonable accommodation is precisely to compensate factual limitations with the view to promote the employment of persons with disability, and that the lack of “factual capacity” to perform such functions can therefore not be considered as the main deterrent to the employment of a person.”

The dissenting members submitted that the Labour Court failed first to consider the potential impact of the measures suggested by the Ombudsman on the future employment of other persons with visual impairments as an additional positive criterion.  Even if reasonable accommodation is in principle an individual measure, the benefit for future employees must also be taken into account, in compliance with Articles 5, 9 and 27.  Second, they opined that the State Party failed to consider the profile of the SIA, one of the main public institutions in charge of the national policy on persons with disabilities.  Finally, it did not take into account that the candidate and the potential employer could have access to subsidies and assistance benefits, which had been clearly referred to in the Ombudsman’s proposals. 

In conclusion, the dissenting members asserted that the Committee should have stated that the Labour Court judgment reflects a wide interpretation of the notion of “undue burden”, strongly limiting the possibility of persons with disabilities to be selected for positions requiring adaptation of the working environment to their needs, and thus, considered that this concluded in violations of Articles 5 and 27 of the CRPD.

Individual opinion (dissenting)

CRPD Committee member Damjan Tatic agreed with the joint opinion, with the exception of the issue of the need to take into account the potential effects of reasonable accommodations on the future employment of persons with disabilities.
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�  i) the cost of the measures in relation to the employer’s ability to pay for them; ii) the actual possibilities of implementing the measures and their estimated impact on the person; iii) the possibility to implement them in the workplace; iv) the effect of the measures on the person’s ability to do the job, and i) the duration of the employment. 
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