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Facts

The author of the individual communication is a Brazilian national who had a series of motorcycle accidents between 2006 and 2009 forcing her to take medical leave from her employment as a bank teller in Florianópolis.  In accordance with the bank’s policy which permits the demotion of employees after three months of medical leave, she was demoted in 2009 when she remained on medical leave for over three months due to an injury permanently impairing her knee.  The author requested to be transferred to the bank’s office in Campinas closer to her home where she worked originally before she became a teller and where she wished to return upon being demoted from that position.  The request was refused on account of excess staff at that office.  She remained employed by the bank but without a defined job function.  In accordance with her doctor’s recommendations, the bank informed the author that she could resume work that did not require her to lift heavy materials, climb or descend stairs or remain standing or sitting for long periods.  In 2010, she suffered several episodes of muscular cramps and her doctor certified that she was suffering from chronic illness.  In February 2011, the elevator in the bank stopped working and she was moved from the second floor to the ground floor to carry out other tasks and she claims that the furniture was not adapted to her needs.  

For these reasons, she filed a complaint against the bank on 21 February 2011 before the Regional Labour Court (Tribunal Regional do Trabalho) of Florianópolis.  She argued that the bank’s policy allowing demotion was discriminatory and affected only those persons on leave for more than three months for medical reasons.  On 18 May 2011, the Regional Labour Court denied the author’s complaint because she had not proven that her original transfer to Florianópolis to take up the position of teller had not been done against her will, that she had accepted to be bound by the bank’s internal policy and that the policy was not discriminatory because it applied to all employees in the same manner.  On 6 July 2011, the author appealed the decision and her appeal was rejected on 31 August 2011 citing the same arguments of the lower court.   In an effort to appeal this decision before the Superior Labour Court which requires individuals to be legally represented, the author filed a request for legal aid. The request was denied and the author sought the assistance of a private attorney which was declined.  The author proceeded to file an appeal to the Superior Labour Court without legal representation and her appeal was denied on 7 December 2011 without an examination on the merits.  The author refiled an appeal which was denied on 17 January 2012.   

The author obtained an Expert Report dated 5 August 2011 issued by the Santa Catarina State Institute of General Expertise which concludes that the author had a permanent disability to her left knee with moderate loss of function and that she was permanently unable to occupy the specific job in question but had no general disability for work purposes.
Invoking Articles 3 (b), (e); 4(a), (b), (d), (e); 5(1), (2); 27(1)(a), (b) of the Convention, the author claims that her rights were violated and that the bank’s policy of demotion is discriminatory on the basis of disability.  In particular, she claims that her rights under Articles 3 (b), (e) and 5(1), (2) are violated on account of measures taken by her employer and endorsed by domestic courts aiming to limit the opportunities of persons with disabilities and are discriminatory.  With respect to Articles 4(a), (b), (d), the author maintains that the bank’s conduct promotes discrimination based on disability by calling for the demotion of any staff member who remains on medical leave for more than three months or for more than six months.  Regarding Article 27 (1)(a), she claims that the discrimination to which she was subjected is linked to her employment and working conditions; and under Article 27(1)(b), she argued that she has not had the same working conditions and opportunities as her colleagues due to her impairment.  The author also asserts that the State party violated Article 4(e) given that the bank is both a public and private bank.  
State Party observations on admissibility
The State Party submitted its observations on 9 July 2013; it maintained that the author’s communication was inadmissible ratione materiae because it considers the author does not have a “disability” as defined under the Convention.  The State Party contrasted Article 1 of the Convention which refers to a long-term impairment, with the author’s diagnosis by the National Institute of Social Security (INSS, which is the federal agency charged with certifying disability for the purposes of granting monetary benefits to persons with disabilities who are unable to live independently and to work) with a temporary incapacity to work. The State Party pointed out that the author’s diagnosis granted her a sickness benefit for short continuous time periods of four months during the years of 2007 and 2012, and that none of the medical certificates attest disability in compliance with domestic legislation (Decree no 3.298 of 20 December 1990, article 3 which defines disability, permanent disability and incapacity), or the Convention.

Further, the State Party argued that the communication is inadmissible under the “fourth district court’s formula” citing jurisprudence of the Inter-American Court of Human Rights according to which international organisations are not competent to examine alleged errors of fact and law that may be incurred in domestic courts unless there is a flagrant violation of human rights standards protected by international treaties.  The State Party considered that the domestic courts already examined the author’s claim with regard to her transfer to another position at the bank.

Finally, the State Party asserted that the communication is inadmissible due to the failure to exhaust domestic remedies because the author did not raise the claim that her demotion was linked to a disability, hence she did not invoke her rights under the Convention before domestic courts.
Author’s comments on the State Party’s Observations
In response to the State Party’s observations, the author asserted that the communication is admissible ratione materiae because she has an impairment within the meaning of Article 1 of the Convention and she again referred to the medical certificate issued by the Forensic Medicine Institute which concluded that she had a permanent impairment at the left knee.  

Issues and proceedings before the Committee

On 21 August 2013, the Special Rapporteur on communications under the Optional Protocol, acting on behalf of the Committee, decided in accordance with Rule 70(8), of the Committee’s Rules of Procedure that the admissibility of the communication should be examined separately from the merits.
· Consideration of admissibility
The Committee noted the author’s claims that the bank’s policy of demotion after three months of medical leave is discriminatory on the basis of disability and the fact that the author was demoted following her medical leave due to an injury permanently impairing her knee.  

The Committee took note of the State Party’s arguments on admissibility one by one:

Regarding inadmissibility on the basis of ratione materiae, the Committee took note of the State Party’s assertion that the author’s knee injury is not a disability under Article 1 of the Convention as the author had been diagnosed with a temporary incapacity to work and did not provide qualifying evidence of a long term impairment, thus falling outside the ratione materiae competence of the Committee.  

Recalling the formulation in Article 1 of the Convention, that persons with disabilities include, but are not limited to, those who have long-term physical, mental, intellectual or sensory impairments which, in interaction with various barriers, may hinder their full and effective participation in society on an equal basis with others, the Committee stated that in the present case, based on the information provided by the parties, the Committee is not precluded from considering that the author’s physical impairment in interaction with barriers, did actually hinder her from her full and effective participation in society on an equal basis with others.  The Committee stated that it considered the difference between illness and disability is a difference of degree and not a difference of kind, and that a health impairment which is initially conceived of as illness can develop into an impairment in the context of disability because of its duration or its chronic development.  The Committee highlighted that a human rights based model of disability requires taking into account the diversity of persons with disabilities as well as the interaction between individuals with impairments and attitudinal and environmental barriers.  

Referring to Article 4(4) of the Convention, the Committee noted that the Convention does not affect the obligations of the State Party that are set forth in other human rights instruments to which it is a party such as the Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities, in which the term disability is defined as “physical, mental, or sensory impairment, whether permanent or temporary, and limits the capacity to perform one or more essential activities of daily life and which can be caused or aggravated by the economic and social environment”.    

The Committee thus found that it was not precluded from examining the author’s complaint on account of lack of competence ratione materiae in accordance with Article 1 of the Optional Protocol.
Regarding inadmissibility due to failure to sufficiently substantiate the claim, the Committee noted that the State Party argued that the author’s transfer request to Campinas was denied on the basis of a surplus of employees at that office and not on the basis of disability and thus that her claim was not substantiated.  The Committee further took note of the State Party’s arguments that the bank’s demotion policy applied to all employees taking medical leave of over three months, regardless of the reason, and that the transfer denial and demotion policy were applied to maintain equilibrium in staffing among offices.  The Committee considered that discrimination can result from the effect of a rule or measure that is neutral at face value or without intent to discriminate but that disproportionately affect persons with disability.  The Committee identified that the question before it is whether by requiring the demotion of persons on medical leave for over three months, the bank’s policy had a disproportionate adverse impact on the author and concluded that it is not precluded for reason of lack of substantiation of the claim from examining the communication on the basis of Article 2(e) of the Optional Protocol.
Regarding inadmissibility for non-exhaustion of domestic remedies because the author’s claim that her demotion was linked to a disability was not raised before domestic courts; the Committee observed that the author brought an appeal raising claims under the Convention before the Superior Labour Court which was denied without an examination on the merits because the author was not represented by counsel as required by law. The Committee further observed that the author’s attempts to obtain counsel consisted of requesting free legal aid by the Public Defender’s Office (which was denied for lack of merit), and soliciting the services of one attorney which was declined.  The Committee considered that the author did not substantiate that there were no other options for legal representation open to her, and decided that it could not examine the author’s petition due to failure to exhaust domestic remedies in accordance with Article 2(d) of the Optional Protocol.

Conclusion
The Committee concluded that the author did not exhaust domestic remedies and hence the complaint was declared inadmissible under Article 2(d) of the Optional Protocol.
The decision shall be communicated to the State Party and the author.
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