NOTE TO PARTICIPANTS:

As announced by the Chair of the CRPD Bureau, Ambassador Claude Heller of Mexico at a briefing he held with States on July 27, the International Disability Alliance (IDA) CRPD Forum is circulating this background document for the roundtables, with subtopics and proposed questions to be addressed from the floor during the upcoming Conference of States Parties

Interactive Roundtable on Legislative Measures to Implement the CRPD 

with a focus on Access to Justice
Background

Physical accessibility to and within courts and prisons, and accessibility in communication with participants including sign language interpretation, Braille and large print text, are essential components of an accessible justice system. 

While these are required under CRPD articles on Accessibility and Access to Information, the unique focus of the article on Access to Justice is the requirement to provide procedural accommodations, which facilitate the possibility for persons with disabilities to tell their story, serve as witnesses and utilize the justice system on an equal basis with others. 

Article 13 on Access to Justice requires abolishing rules that limit or establish as void the capacity of persons with disabilities to testify, thus connecting with the issue of legal capacity.

However, more is needed to ensure full partaking in the justice system. The use of formal language and legal terms, and the complex formulation of questions, do not meet the needs of some persons with disabilities. The system is not adapted to enable communication for people who use alternative forms of communication. It is not adapted to investigate people whose disability affects their orientation in time and space, or to properly assess their testimony. The courts do not know to enable these people to testify.
As a result, evidence is not properly collected and the validity of testimony is challenged. Where people with disabilities are victims of crime, abusers easily avoid being charged. The majority of cases are closed, perpetuating a vicious cycle of violence. False confessions may be extracted from suspects with disabilities, resulting in wrongful convictions. 
Article 13 of the CRPD addresses this issue by requiring that the justice system provide procedural and age-appropriate accommodations that will enable persons with disabilities full and equal participation, whether as complainant, defendant or witness.

Since procedural accommodations affect evidentiary rules, the means by which to determine them is legislation.  

Examples of procedural and age-appropriate accommodations are:

· Enabling accompaniment during investigation or testimony by a chosen support person 
· Utilization of alternative and augmentative communication, such as pictures and communication boards, to enable the person to fully communicate

· Investigations performed by those who have experience and expertise in communicating with persons with disabilities, instead of by a standard police investigator

· Utilization of experts to remove misinformation regarding the disability that may hinder courts from accepting the testimony, and assist in understanding the witness’ way of communication 
· Assistance in court in formulating questions so they are understood by the witness, and in the case of children – taking into account their evolving capacity 
· The possibility of testifying without official attire, or in camera (in private) through video links or in the judge’s chambers, without detracting from the weight and validity of the testimony
· Sufficient time for giving testimony and appropriate breaks during proceedings
· Provision of information about the proceedings in plain language and child-friendly formats

· Establishing court procedures to enable a process for requesting accommodations.

Providing accommodations should be carried out with discretion. For many persons with disabilities it is important to ensure that testimony is given in the same way as others (taking the witness stand, confronting the defendant) and with the same formalities (taking the oath). 

Questions for Consideration:

1) Do laws in your country’s legal system exclude certain people with disabilities from giving testimony or participating as jurors, lawyers or judges, on the grounds of disability? What is being done to abolish such laws?

2) Do your country’s rules of evidence recognize types of accommodations that should be provided to enable an equal chance for persons with disabilities in investigation and testimony?

3) It is known that the rate of sexual and violent crimes against persons with disabilities, and among them women and girls with disabilities, is higher than in the general population.  It is also known that persons with disabilities are over-represented in prisons and detainment centers. 

Have any forums in your country (legal or welfare systems, academia) addressed the connection between this data, and barriers in the justice system that prevent persons with disabilities from telling their story and being given a fair chance to be investigated or testify? 

4) Is training conducted in your country among the police, judges, state attorneys, and prison staff on how to ensure accommodations and accessibility of the system? Is awareness being raised among persons with disabilities and those who are part of their lives (families, service providers) on the right and opportunities to access the justice system?
