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The International Disability Alliance (IDA) has prepared the following suggestions for the Concluding Observations, based on references to persons with disabilities found in the CAT Committee’s 45th Session state report.
BOSNIA AND HERZEGOVINA

State Report
34.
The Law on Amendments to the Law on Ombudsman for Human Rights of Bosnia and Herzegovina sets forth that the Ombudsman institution should have:

(1)
A department of monitoring the rights of children;

(2)
A department of monitoring the rights of national, religious and other minorities; and

(3)    The Department for Protection of Persons with Disabilities.

Reply to questions raised in paragraph 7

The situation in the institutions for social care in the Federation of Bosnia and Herzegovina

38.
The above question, among others, applies to existing measures to prevent torture and ill treatment in the institutions that care for children, the aged, mentally ill or disabled.

Institution for care of mentally disabled persons – Drin

39.
In the mentioned institution there is no torture and ill treatment and therefore the measures to prevent torture and abuse are not necessary. The measures of protection are carried out against two persons who cannot be controlled by medicaments and human bed bindings.

Institution for care of mentally disabled persons – Bakovici

40.
This institution does not have a closed section; there is a dedicated room for the separation of users and fixing by special fixers when it is assessed that there is a real danger to the life and health of the user or other user or employee. The decision on separation is made by the neuropsychiatrist and sometimes, in the case of emergency, by the nurse/technician with immediate notification of the neuropsychiatrist who decides the further course of the proceedings. The action taken is enrolled in the user’s health file.

41.
Separations are rare because the work is preventive (talk, control of drug-taking therapy, occupational therapy, other socio-therapies and entertainment and recreational activities). In 2008/2009 separation and fixation were carried out with three users: with two on two occasions and with one on one occasion. This was duly and properly recorded.

42.
The separation is done by special instructions issued on the basis of the Law on protection of persons with mental disorders (“Official Gazette of FBiH” no. 37/01 and 40/02) and upon the filling in the “separation log”.

Institution for care of mentally disabled children and young people – Pazaric

43.
The institution does not use torture, physical and psychological punishment and harassment of protégés. In their work they use only educational measures and methods, which affirm protégés’ acceptable behavior, the proper attitude toward the property and work, through constant motivation, stimulation and correction of negative traits. The following procedures are used:

• Regular administration and control of medicament therapy by authorized employees, in cooperation with specialist doctors.

• Use of the space for reducing aggression in the room for multisensor therapy.

• Organized and permanent work in various cultural and sports sections.

• Holding regular meetings and the conduct of the advisory sessions (individual and group discussion for therapeutic purposes).

• And sometimes it is necessary to use some other means designed for particular situations, in moments of reinforced psycho-mobility unrest, aggression and destructiveness in order to protect the health of protégés and the property of the Institution, such as human fixation and a limited stay in a room for isolation. Such things are necessarily recorded in a log book. It is necessary to fill in the log book who it was that approved the stay in isolation, the reason for the stay and the duration of the isolation which cannot last longer than two hours. The practice imposed some alternative methods and procedures, such as daily walks and trips, therapeutic working occupation and occupational therapy, which currently is not adequately manageable due to lack of the required skilled personnel.

Institution for the education of male children and adolescents – Sarajevo

44.
In the framework of professional standards of the institution it is prohibited to use force and torture, but the possibility of verbal forms of force is not excluded in the framework of accepted scientific methodology through preventive and corrective techniques: a warning, regimentation, habituation, prevention, training, persuasion. Supporting staff’s attitude towards children is under the control and takes place with the presence of their teachers.

The situation in the institutions for social care in Republika Srpska

Clinical Center in Eastern Sarajevo, Psychiatry clinic in Sokolac (closed and open squad of forensic psychiatry)

45.
The SRT Committee Commission visited this institution in 2003, 2004, 2007 and on 12 May 2009, with the application of the Law on the Protection of Persons with mental disorders (“Official Gazette of RS”, No. 64/04), and recommended measures by the SRT Commission, which was conducted by the clinic and during the last visit it was stated that there is no torture against patients or prisoners.

46.
Until now, the institution has not enforced education on alternative techniques involving coercion, or evaluation of various educational programs.

Clinical Center in Banja Luka

47.
The prevention of torture against patients on the psychiatric clinic in Banja Luka is mainly carried out in line with the Law on the protection of persons with mental disorders (“Official Gazette of RS”, No. 64/04), and there are no internal regulations to prevent torture against patients at other clinics, except for the house rules, and the process of medical staff is taking place as per ethnic, human and professional principles.

Home for retarded children and youth in Prijedor

48.
The following rules are applied in prevention of torture against the institution protégés:

• The Rulebook on Internal Organization and Systematization of the job description, work assignments and responsibilities of workers

• Decisions on establishing the rules – to limit and instructions how to treat the unrest persons

• To prevent torture, the Institution uses the services of a psychiatrist, medical doctors, physiologists, dentists and medical technicians

Institution for the care of children and adolescents in Visegrad

49.
The following rules are applied in prevention of torture against the institution protégés:

• Instruction to restrict – isolate unrest users

• Rule – Application of physical force to protect persons with mental disorders (regulations provided in the report attachment)

JUSZ Social-geriatric Center in Banja Luka

50. The following is applied in the prevention of torture: 

· Regulations on the work of the institution 

· Rules on the behaviour of workers at work 

· Rules on the criteria and conditions for admission of users in the institution 

· Instruction for the work of the Commission for reception and discharge of users

51. It is stated that the institution has no registered cases of abuse of users or any otherforms of torture and inhuman treatment.

Ministry of Health and Social Care of Republika Srpska
52.
In Republika Srpska, the area of social care in the Social geriatric centers and institutions for the care of children with special needs concerning the prevention of torture is regulated by:

• The Law on Social Care of Republika Srpska (“Official Gazette of Republika Srpska”, No. 5/93), and amendments to the said Act (“Official Gazette of Republika Srpska”, No. 15/96, 110/03 and 33/08)

• The New and updated Law on Social Care of Republika Srpska, which is in the draft stage and according to the plan it should be adopted and entered into force by the end of the current year

• The Law on the Ombudsman for Children (“Official Gazette of Republika Srpska”, No. 1003/08)

Ministry of Education and Culture of Republika Srpska

53.
During the teaching and out-teaching activities it is necessary to promote the models of non-violent communication, mutual tolerance and respect, through organizing panel discussions, school meetings with parents, classroom hours, student workshops, events, by publication on the notice board of pedagogical-educational institutions or in other appropriate ways.

54.
The responsibilities of relevant institutions and other bodies participating in the prevention, detection and combating of violence among children and young people to take measures and activities aimed towards the prevention and combating of violence are:

(a) In units of local government, to maintain the regular meetings of representatives of competent authorities and departments for the coordination of activities related to the issues of violence, and establish effective ways of cooperation and exchange of relevant data, both in terms of individual cases of violence, as well as achievements and addressing the problems of violence among children and young people;

(b)
In the case of reports or notification of violence to ensure to provide the other competent authority appropriate information on the case and treatment for a full inquiry into the activities taken, with the goal of comprehensive protection of the child;

(c)
To establish cooperation and exchange of data with other units of local self- government in order to exchange experiences and the creation of good practice;

(d)
To establish cooperation with other organizations that could help in specific cases, e.g. with non-governmental organizations, religious communities, family counselling, family medicine outpatient clinics, as well as experts dealing with issues of violence among same age;

(e)
To create special and customized treatment plans in cases of violence among children and young people considering the features and characteristics of individual communities;

(f)
To establish cooperation with relevant medical institutions and doctors.

55.
“The Ministry of Education and Culture does not maintain statistics on the results of the enforcement of measures for the prevention of torture and abuse in educational institutions, as the annual program of the school does not provide for the conduct of these statistics.”

56.
“The Ministry does not have data related to education with alternative techniques that do not involve coercion, and there are no data about who carries out this training.”

Activities of the NGO sector

66.
This non-governmental organization (NGO) has been working and training in the field of communication skills and non-violent conflict solving, combat and prevention of trafficking, gender equality, human rights, healthy partner relationship, and reproductive health and rights.

67.
Medica Zenica organizes and implements educational activities for the needs of employees who work with children in educational or social care institutions, aged people, and people with mental disorders or disabilities, as well as for employees in hospitals. Medica Zenica held long term multi-targeted education throughout BiH for police officers and the State Border Service officials.

68.
Medica Zenica also organized educational and creative workshops for children who reside in the children’s house Medica, as well as for children within the non-governmental organizations: “Teacher Without Borders” from Zenica, “Romano Centro” – Zenica and public institution House as a family, Zenica, dealing with children’s rights (as per Convention on the Rights of the Child); prevention of violence in the family and community, as well as in the field of prevention of exploitation of children.

69.
For 16 years, through the work of their psychosocial and health services, among which is the Safe House (stationary location), Medica Zenica has provided care and support to surviving victims of war trauma, torture and violence, that is, women of different age, girls and children, as well as men, within the framework of psychological counselling, such as family therapy. It also has implemented and honoured the measures to prevent torture and abuse within the Safe House, which provides shelter for women and children, both in relation to work with clients (women, girls and children) and among employees. Thus, employees are obliged to and shall respect the following measures and policies, some of which are signed at signing of business contracts.

70.
The Center for torture victims is not familiar with the measures for the prevention of torture and abuse in educational institutions, institutions of social care for children, aged persons, persons with mental disorders or disabilities, as well as in hospitals.

71.
In the regions of Sarajevo, Stolac, Gorazde and Visegrad, the Center for torture victims organized 12 educational workshops for social workers (in the centers for social work), teachers and psychologists in schools with the aim of raising awareness of this occupational group on torture, its consequences, especially from the viewpoint of family deregulation, impact on children and on prevention measures based on the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. These activities were implemented in the period December 2006–December 2008.

Recommendations from IDA :

- To abolish provisions, including those in the Law on the Protection of Persons with mental disorders, that are contrary to international standards on the rights of persons with disabilities (which include persons with psychosocial disabilities or those deemed to have mental disorders), namely to adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are prohibited.
(“The Special Rapporteur notes that in relation to persons with disabilities, the Convention on the Rights of Persons with Disabilities complements other human rights instruments on the prohibition of torture and ill-treatment by providing further authoritative guidance. For instance, article 3 of the Convention proclaims the principle of respect for the individual autonomy of persons with disabilities and the freedom to make their own choices. Further, article 12 recognizes their equal right to enjoy legal capacity in all areas of life, such as deciding where to live and whether to accept medical treatment. In addition, article 25 recognizes that medical care of persons with disabilities must be based on their free and informed consent. Thus, in the case of earlier non-binding standards, such as the 1991 Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care (resolution 46/119, annex), known as the Mental Illness Principles, the Special Rapporteur notes that the acceptance of involuntary treatment and involuntary confinement runs counter to the provisions of the Convention on the Rights of Persons with Disabilities.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 44 ; “Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.” OHCHR Thematic Study on enhancing awareness and understanding of the
CRPD, A/HRC/10/48, 26 January 2009, para 49; see also OHCHR Information note no 4, “The existence of a disability can in no case justify a deprivation of liberty.”  http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf).
- To incorporate into the law the abolition of violent and discriminatory practices against children and adults with disabilities in the medical setting, including deprivation of liberty, the use of restraint and the enforced administration of intrusive and irreversible treatments such as neuroleptic drugs and electroshock, recognized as forms of torture and ill-treatment, in conformity with recommendations of the Special Rapporteur on Torture ( “The Special Rapporteur is concerned that in many cases such practices, when perpetrated against persons with disabilities, remain invisible or are being justified, and are not recognized as torture or other cruel, inhuman or degrading treatment or punishment.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 41; see also paras 38, 40, 47, 49, 61-63).

- To end all practices of restraint, fixation, physical force, isolation, control of behavior using medications, and other forced or coerced administration of psychiatric interventions such as electroshock and mind-altering drugs including neuroleptics, that are currently used on persons with disabilities in psychiatric institutions, social care homes and other institutions, to carry out education of personnel on the rights of persons with disabilities under the CRPD and on alternative responses to behavior that do not involve coercion of any kind, and to establish and enforce clear regulations to end these practices in accordance with the CRPD and the recommendations of the Special Rapporteur on Torture. (“The Special Rapporteur notes that forced and non-consensual administration of psychiatric drugs, and in particular of neuroleptics, for the treatment of a mental condition needs to be closely scrutinized. Depending on the circumstances of the case, the suffering inflicted and the effects upon the individual’s health may constitute a form of torture or ill-treatment.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 63)

- To abolish isolation of children and adults with disabilities, and ensure that isolation is not replaced with coercive mental health practices, in accordance with the CRPD and the Special Rapporteur on Torture.
- To prohibit the application of restraint and administration of psychoactive medication as a means of controlling behavior or as treatment to children with disabilities, particularly in the area of mental health, which are significantly harmful for their healthy physical and psychological development.

- To adopt trauma-informed approaches to services for children and adults with disabilities with compulsory and regular training for clinical professionals and all persons working with children and adults with disabilities.  A trauma-informed approach is based on the recognition that many behaviours and responses (often seen as symptoms) expressed by people with psychosocial disabilities are directly related to traumatic experiences that often cause mental health, substance abuse, and physical concerns. For many people with psychosocial disabilities, systems of care perpetuate traumatic experiences through invasive, coercive, or forced treatment that causes or exacerbates feelings of threat, a lack of safety, violation, shame, and powerlessness. Unlike traditional mental health services, trauma-informed care recognizes trauma as a central issue. Incorporating trauma-informed values and services is key to improving program efficacy and supporting the healing process.
- To ensure that inspection system in prisons, psychiatric institutions and other institutions where persons with disabilities may be confined or reside, conform to the requirements of the CRPD.  
- To ensure that the Department for Protection of Persons with Disabilities employs and closely consults with persons with disabilities and their representative organizations in the carrying out of its mandate.
- To make a plan with target dates and monitoring to close down institutions and realize the right of persons with disabilities to live in the community by ensuring that housing is affordable and accessible for persons with disabilities, that they have the legal right to choose where and with whom to live on an equal basis with others, and by making available support services to realize the will and preference of individuals as to how they wish to live. 

(“Many States, with or without a legal basis, allow for the detention of persons with mental disabilities in institutions without their free and informed consent, on the basis of the existence of a diagnosed mental disability often together with additional criteria such as being a “danger to oneself and others” or in “need of treatment”. The Special Rapporteur recalls that article 14 of CRPD prohibits unlawful or arbitrary deprivation of liberty and the existence of a disability as a justification for deprivation of liberty.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 64).

CAMBODIA

State Report
67.

Legal action

The Constitution of the Kingdom of Cambodia determines as follows:

· Article 38-1 the Law prevents authorities from using any form of physical abuse against anyone.

· Article 38-4 states that all kinds of force, physical torture or any treatment which imposes additional punishment on the detainees or prisoners are prohibited. Although the criminal code specifying the crime of torture has not yet been promulgated, the criminal law in force contains provisions which specify the crimes that physically affect the individual. Pursuant to these provisions, convictions have been made on the basis of the actual offences which have caused injury, disability, or death.

· ²An individual who has suffered any kind of torture has the right to lodge a complaint with the competent court as set in article 39 of the Constitution.

Question 23. Please provide information on the treatment of people suffering from mental illness leading to diminished responsibility. Is the mental state of someone accused of a crime a mitigating factor during sentencing?

64.
In cases where offences are committed by persons with a mental illness causing reduction of their capacity to control their actions, such persons are subject to extenuation during the trial as specified in article 68 of UNTAC Criminal Provisions which is still in force.

65.
Article 31 of the draft Penal Code specifies that “If anyone commits an offence while he/she is having abnormal feeling which make him/her lose conscience, that individual shall not be charged under the felony case.”

“If anyone commits an offence at the time he/she has abnormal feeling leading to the reduction of conscience, that individual shall be charged under the felony case. However, the court shall consider the case during the trial.”
Recommendations from IDA :
· To adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.
 (“Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.” OHCHR Thematic Study on enhancing awareness and understanding of the
CRPD, A/HRC/10/48, 26 January 2009, para 49; OHCHR Thematic Study on enhancing awareness and understanding of the
CRPD, A/HRC/10/48, 26 January 2009, para 49; see also OHCHR Information note no 4, “The existence of a disability can in no case justify a deprivation of liberty.”).

- To ensure that persons who are not prosecuted due to “abnormal feeling that makes him/her lose conscience” and those charged with felonies who have “abnormal feeling leading to the reduction of conscience” are also not subjected to deprivation of liberty on grounds of their disability or compulsory mental health treatment, in accordance with the CRPD.

· To take measures to eliminate the use of coercion and restraint, including chemical restraint, in psychiatric facilities and other institutions and to put into place a trauma-informed approach* to care.
* Trauma-informed approach: A trauma-informed approach is based on the recognition that many behaviors and responses (often seen as symptoms) expressed by people with psychosocial disabilities are directly related to traumatic experiences that often cause mental health, substance abuse, and physical concerns. For many people with psychosocial disabilities, systems of care perpetuate traumatic experiences through invasive, coercive, or forced treatment that causes or exacerbates feelings of threat, a lack of safety, violation, shame, and powerlessness. Unlike traditional mental health services, trauma-informed care recognizes trauma as a central issue. Incorporating trauma-informed values and services is key to improving program efficacy and supporting the healing process. 
ECUADOR

State Report



20.
In the Operating Regulations for Maximum Security Wings at Social Rehabilitation Centres:

“Article 67. When punishments are applied, torture or ill-treatment that harms the physical or mental health of the inmate is forbidden. Any breach of this provision will be subject to the penalties provided for in current laws and codes, without prejudice to any criminal and administrative liability of centre staff.”

27.
With regard to the prohibition of discrimination, the Constitution provides for new areas of protection such as gender identity, criminal background, migration status, HIV carrier status, physical difference, etc.

“Article 11. The exercise of rights will be governed by the following principles:

2.
All persons are equal and will have the same rights, duties and opportunities.

No-one may be discriminated against on the basis of his or her ethnicity, birthplace, age, sex, gender identity, cultural identity, civil status, language, religion, ideology, political affiliation, criminal background, socio-economic status, migration status, sexual orientation, state of health, HIV carrier status, disability or physical difference, or on the basis of any other distinction, be it personal or collective, temporary or permanent, whose aim or effect is to diminish or nullify the recognition, enjoyment or exercise of rights. All and any discrimination will be punishable by law. The State will take affirmative action measures to promote substantive equality for those who, notwithstanding their rights, are in a situation of inequality.

The content and scope of each right will be determined on the basis that rights are inalienable, absolute, indivisible, interdependent and equal in status.”

28.
Strengthened protection for human rights is also reflected in the specific attention given by heading II, chapter III of the Constitution to the rights of persons and groups with priority needs, such as older adults, the young, people in a situation of mobility, pregnant women, children and adolescents, the disabled, people with catastrophic diseases, people deprived of liberty, users and consumers. This approach ensures that rights are dealt with in a comprehensive manner, with each group being treated as its requirements dictate.

78.
Under articles 156 and 157 of the current Constitution, this reform process requires the creation of National Equality Councils, which will be responsible for ensuring full application and exercise of the rights enshrined in the Constitution and international human rights instruments. These councils will have responsibilities for the formulation, mainstreaming, enforcement, follow-up and evaluation of public policies dealing with gender, ethnic, generational, intercultural, disability and human mobility issues, in accordance with the law. It has also been established that, to achieve their purposes, the Equality Councils will coordinate with the overseeing and implementing authorities and with agencies specializing in the protection of rights at every level of government.

148.
Accordingly, the Ombudsman’s Service maintains commissions in all 24 of the country’s provinces, whence periodic visits to all the country’s social rehabilitation centres are coordinated. This monitoring is conducted fortnightly, and consists in checking how inmates are being treated and whether the provisions of article 51 of the Constitution, quoted below, are being complied with:

“People in custody

Article 51

People in custody will be entitled:

1.
Not to be placed in solitary confinement as a disciplinary sanction.

2.
To communicate with and receive visits from family members and counsel.

3.
To report the treatment they have received during their confinement to a judicial authority.

4.
To have access to the human and material resources needed to ensure they remain in good all-round health in detention facilities.

5.
To have their educational, occupational, productive, cultural, nutritional and recreational needs attended to.

6.
To receive specialized and preferential treatment in the case of pregnant and nursing women, adolescents, older adults and the sick or disabled.

7.     To have protective measures put in place for children, adolescents, the disabled and 

        older adults cared for by and dependent upon them.”

272.
Rights of people and groups with priority needs. This is a category created to protect people who merit special and immediate attention from the State, namely older adults, youths and people in a mobility situation, pregnant women, children and adolescents, people with disabilities, people with catastrophic diseases, people deprived of liberty, and users and consumers. 

276.
Rights of freedom. This is a category established in the Constitution to protect the power of decision-making and free choice by the inhabitants of the Ecuadorian State in all spheres. It comprises rights relating to life and integrity of the person, set out in full in article 66 of the sixth chapter. It is important to highlight the constitutional provision forbidding torture and any other cruel, inhuman or degrading treatment:

“Article 66. The following rights are recognized and guaranteed:

3. (a) (b)

The right to integrity of the person, including:

Physical, mental, moral and sexual integrity.

Freedom from violence both in public and in private. The State will take the necessary measures to prevent, eliminate and punish all forms of violence, and especially violence against women, children and adolescents, older adults, people with disabilities and anyone in a disadvantaged or vulnerable situation; identical measures will be taken against sexual violence, slavery and exploitation.

(c)
The prohibition of torture, enforced disappearance and cruel, inhuman or degrading treatment or punishment.

(d)
Prohibition of the use of genetic material and scientific experimentation when these are inimical to human rights.”

311.
The National Assembly has also taken legislative measures to protect human rights. Thus, in accordance with the provisions of the current Constitution determining that expeditious special procedures will be established by law to try and punish offences of domestic and sexual violence and hate crimes, an unnumbered law was passed in March 2009 to amend the murder provisions of the Criminal Code, forming part of the chapter on crimes against life (art. 450), and a chapter dealing exclusively with hate crimes was inserted with the title “Crimes against constitutional guarantees and racial equality”, the purpose being to protect against and punish illegitimate actions motivated by hatred or contempt in all contexts, whether expressed through the media or by means of physical or psychological violence, or in the sphere of employment or service.

“Article 81 of the Constitution. Expeditious special procedures will be established by law to try and punish crimes of domestic and sexual violence, hate crimes and crimes against children, adolescents, the young, the disabled, older adults and people whose particular characteristics create a need for greater protection.

Article 450 of the Criminal Code. Homicide committed with any of the following attendant circumstances constitutes murder and shall be punishable by 16 to 25 years’ special imprisonment:

10 (a) Hatred or contempt motivated by the victim’s race, religion, national or ethnic origin, sexual orientation or sexual identity, age, civil status or disability.”

“Heading II Crimes against constitutional guarantees and racial equality

Unnumbered chapter Hate crimes

Unnumbered article. Anyone who publicly, or by any means tending to its becoming public knowledge, incites hatred, contempt or any form of physical or psychological violence against one or more people by reason of their skin colour, race, sex, religion, national or ethnic origin, sexual orientation or sexual identity, age, civil status or disability shall be sentenced six months’ to three years’ imprisonment.

Unnumbered article. Anyone committing acts of physical or psychological violence motivated by hatred or contempt against one or more people by reason of their skin colour, race, religion, national or ethnic origin, sexual orientation or sexual identity, age, civil status or disability shall be sentenced to six months’ to two years’ imprisonment.

If anyone is injured by the acts of violence referred to in this article, the perpetrators shall be sentenced to two to five years’ imprisonment. If such acts of violence lead to a person’s death, the perpetrators shall be sentenced to 12 to 16 years’ imprisonment.

Unnumbered article. Anyone who in the course of his or her professional, commercial or business activities refuses someone a service or facility to which he or she is entitled or excludes a person or denies or impairs or restricts the rights enshrined in the Constitution by reason of their skin colour, race, religion, national or ethnic origin, sexual orientation or sexual identity, age, civil status or disability shall be sentenced to one to three years’ imprisonment.

Recommendations from IDA :

· To ensure that National Equaltiy Councils include amongst its members representatives of DPOs (organisations run by persons with disabilities, especially membership-based organisations of persons with disabilities) and to closely and continuously consult with DPOs in carrying out its mandate.
· To recognize and respect the legal capacity of persons with disabilities on an equal basis with others to make decisions in all aspects of life, in accordance with CRPD Article 12 and the rights of freedom recognized in the Ecuadorian Constitution. (The Special Rapporteur on Torture has recommended that “in keeping with the Convention, States must adopt legislation that recognizes the legal capacity of persons with disabilities and must ensure that, where required, they are provided with the support needed to make informed decisions”; and in particular, “article 12 recognizes their equal right to enjoy legal capacity in all areas of life, such as deciding where to live and whether to accept medical treatment” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, paras 73 and 44 respectively)  

· To incorporate into the law the abolition of violent and discriminatory practices against children and adults with disabilities in the medical setting, including deprivation of liberty, the use of restraint and the enforced administration of intrusive and irreversible treatments such as neuroleptic drugs and electroshock, recognized as forms of torture and ill-treatment, in conformity with recommendations of the Special Rapporteur on Torture ( “The Special Rapporteur is concerned that in many cases such practices, when perpetrated against persons with disabilities, remain invisible or are being justified, and are not recognized as torture or other cruel, inhuman or degrading treatment or punishment.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 41; see also paras 38, 40, 47, 49, 61-63) and the Ecuadorian Constitution (prohibition of discrimination in the enjoyment and exercise of rights, article 11(2)).
· To ensure that no one is placed in a social rehabilitation center or other institution involuntarily because of a disability, including a psychosocial disability, that the special and preferential treatment accorded to persons with disabilities in such centers is provided in accordance with the individual’s own will and preferences, and that coercive measures such as restraint, isolation and forced or coerced administration of electroshock and mind-altering drugs such as neuroleptics  are not used.

· To ensure that protective measures adopted for persons with disabilities fully respect the rights and autonomy guaranteed under the provisions of the Ecuadorian Constitution and the CRPD.  

· To adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.
(“Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.” OHCHR Thematic Study on enhancing awareness and understanding of the CRPD, A/HRC/10/48, 26 January 2009, para 49).

ETHIOPIA

State Report 
Standards on treatment of prisoners

54.
There are a number of items of legislation on the treatment of prisoners. Those legislations are made to comply with the constitutional and statutory principles of the protection of human rights. The Standard Minimum Rules for the Treatment of Prisoners and the Basic Principles for the Treatment of Prisoners are fully reflected in regulations dealing with prisoners. The Proclamation on the Establishment of Federal Prisons Commission 365/2003, the Federal Wardens Administration Council of Ministers Regulations No. 137/2007, and the Treatment of Federal Prisoners Council of Ministers Regulations No. 138/2007 are three of the major instruments in the treatment of prisoners.

These documents reflect the two international instruments. Some of the rules as stated in these legislations and the practice as identified by prison administration:

· Prohibit discrimination on the basis of sex, language, religion, political status, nation, social status, and nationality is allowed

· …

· Require the provision of medical personnel, materials, and medicine in prisons to carry out disease prevention and treatment services

· Require the provision of libraries and television sets for common use; all Ethiopian programs and selected satellite programs may be viewed by prisoners; prisoners can use personal radio, books, and newspapers

· Permit house games such as table tennis, volley balls, physical exercise and others

· Allow a child less than 18 months to live with his mother in prison; food and medical treatment is allowed to the child; after 18 months, the child will be given to relatives or charities involved in child care

· Ensure the right to write letters (to correspond with friends and family); the right to be transferred to other prisons; and if a prisoner is transferred, family has to be informed

· Require the separation of convicted prisoners from those prisoners whose cases are not yet decided; of mentally-ill from healthy prisoners; of those with contagious disease from others

· Permit the visit by relatives and other of prisoners on Sundays and Saturdays and holidays; food, clothes, toiletries brought by visitors are allowed to prisoners at all times

· Permit prisoners to talk to lawyers and religious counsellors, without the prison wardens hearing the conversation
References in the State Report submitted to the CEDAW Committee on 10 November 2009 (scheduled for review at its 49th session, 11 - 29 July 2011):
149. Harmful Traditional Practices (HTPs) especially Female Genital Mutilation (FGM), early marriage, and low female literacy, have a direct negative impact on women’s health. Most HTPs bring with them high RH risks, including the increased likelihood of contracting HIV/AIDS and other STIs.

151. Elimination of traditional practices harmful to women’s health is one of the priorities for action to improve the health status of women stated in the National Action Plan for Gender Equality. Female genital cutting/mutilation is strongly associated with negative reproductive health outcomes such as infections, obstructed labor, perineal tears, fistula and infertility.

Recommendations from IDA :

- To include disability as a prohibited ground for discrimination in the laws governing standards of treatment of prisoners  (see para 54 of State report), and to incorporate formally the recognition of the denial of reasonable accommodation in detention amounts to discrimination in accordance with Articles 5 and 14(2) of the CRPD.

- To reconsider the policy of separating prisoners with psychosocial disabilities (“mental ill prisoners”) from others and instead to assess the individual needs and wishes of such prisoners, taking into account their rights under the CRPD, and ensuring that in any case no restraint, isolation or coercive administration of psychiatric interventions are applied to these prisoners, in accordance with Article 14(2) of the CRPD which requires that treatment of persons with disabilities in detention comply with objectives and principles of the CRPD.  

- To ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.

- To adopt law, policies and programmes of action to address the particular vulnerability of girls and women with disabilities to harmful traditional practices such as Female Genital Mutilation (FGM) which has been recognized by the Special Rapporteur on Torture and the Human Rights Committee as a violation of one’s freedom not to be subject to torture, cruel, inhuman or degrading treatment or punishment, including accessibility of information and access to health care services, courts and remedies.

“Shock induced by the extreme pain, psychological trauma, exhaustion from screaming, and all too often death through severe bleeding are only a few of the horrible consequences young girls and women who have to undergo FGM are faced with. The Human Rights Committee has stated that FGM constitutes a breach of article 7 ICCPR (HRC General Comment No. 28 (2000) on article 3, para. 11; CCPR/CO/80/UGA, para. 10; CCPR/CO/77/MLI, para. 11; CCPR/CO/74/SWE, para. 8; and CCPR/CO/84/YEM, para. 11.), an opinion I fully share.” (Report of the Special Rapporteur on Torture, A/HRC/13/39/Add.5, 5 February 2010, para 201).
MONGOLIA

State report
Recommendations from IDA :

· To adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.
 (“Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.”(OHCHR Thematic Study on enhancing awareness and understanding of the
CRPD, A/HRC/10/48, 26 January 2009, para 49; see also OHCHR Information note no 4, “The existence of a disability can in no case justify a deprivation of liberty.”  http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf).

· To recognize and respect the legal capacity of persons with disabilities to make their own decisions in all aspects of life, including health and mental health services.  (The Special Rapporteur on Torture has recommended that “in keeping with the Convention, States must adopt legislation that recognizes the legal capacity of persons with disabilities and must ensure that, where required, they are provided with the support needed to make informed decisions”; and in particular, “article 12 recognizes their equal right to enjoy legal capacity in all areas of life, such as deciding where to live and whether to accept medical treatment” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, paras 73 and 44 respectively)

· To end all practices of restraint, fixation, physical force, isolation, control of behavior using medications, and other forced or coerced administration of psychiatric interventions such as electroshock and mind-altering drugs including neuroleptics, that are currently used on persons with disabilities in psychiatric institutions, social care homes and other institutions, to carry out education of personnel on the rights of persons with disabilities under the CRPD and on alternative responses to behavior that do not involve coercion of any kind, and to establish and enforce clear regulations to end these practices in accordance with the CRPD and the recommendations of the Special Rapporteur on Torture. (“The Special Rapporteur notes that forced and non-consensual administration of psychiatric drugs, and in particular of neuroleptics, for the treatment of a mental condition needs to be closely scrutinized. Depending on the circumstances of the case, the suffering inflicted and the effects upon the individual’s health may constitute a form of torture or ill-treatment.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 63)
· To take measures to eliminate the use of coercion and restraint, including chemical restraint, in psychiatric facilities and other institutions and to put into place a trauma-informed approach* to care.
* Trauma-informed approach: A trauma-informed approach is based on the recognition that many behaviors and responses (often seen as symptoms) expressed by people with psychosocial disabilities are directly related to traumatic experiences that often cause mental health, substance abuse, and physical concerns. For many people with psychosocial disabilities, systems of care perpetuate traumatic experiences through invasive, coercive, or forced treatment that causes or exacerbates feelings of threat, a lack of safety, violation, shame, and powerlessness. Unlike traditional mental health services, trauma-informed care recognizes trauma as a central issue. Incorporating trauma-informed values and services is key to improving program efficacy and supporting the healing process. 
TURKEY

State report
19.
Article 150 of the Criminal Procedure Code and Article 19 of the Regulation on Apprehension, Detention and Statement-Taking provide that if the accused is not in a position to appoint a lawyer, he/she may receive legal counsel free of charge from a lawyer appointed by the bar association. Instruction of a lawyer is mandatory if the suspect is a minor, deaf, mute, person with a disability to an extent that prevents that person from defending himself/herself, or the suspect is accused of an offence carrying a sentence that requires a minimum of five years’ imprisonment. In the aforementioned cases, request by the suspect for instruction from a lawyer is not necessary. If the suspect does not privately hire a lawyer, the local bar association will provide a lawyer.

40.
Furthermore, in accordance with Article 9 of the Statute entitled “Institutions where convicts with a Psychiatric Disorder but no Mental Disorder are Kept”, the sentences of those who have a psychiatric disorder but no mental disorder stemming from being detained and other reasons, and who are sent back to prisons because their stay at mental hospitals is not deemed necessary, are executed in specially designated sections of prisons. Experts and other medical staff required for prisons for the execution of sentences of those indicated above shall be procured by the Ministry of Health.

41.
Article 24 entitled “Psycho-Social Assistance Service” provides that “The Psycho- Social Assistance Service explores and implements protective and improvement programs regarding the psychological and physical health and integrity of the personnel and convicts, and intervenes when necessary with psychological support in the treatment process; assists the convicts’ individual development by identifying their individual characteristics, conditions and reasons for committing crime; ensures their adaptation to life in prison as well as the social environment; takes measures to prevent re-commitment of the offense by the individual, and, to this end, establishes contact with the families and social milieu with the knowledge of the highest ranking superior of the prison. A psychologist and a social worker are employed at the Service.”

42.
Article 60 entitled “Security Measures Regarding Patients with Mental Disorders” provides that “decisions concerning security measures regarding patients with mental disorders shall be submitted to the Office of the Chief Public Prosecutor. This decision shall be recorded in a separate execution book by the Office of the Chief Public Prosecutor. This measure shall be executed in accordance with the rules and procedures stated in Article 57 of Law no. 5237.

43.
In the framework of the ongoing reforms, under Article 18 of the Law on the Execution of Sentences and Security Measures (Mo. 5275) private units have been established in Samsun, Elazıg, Manisa and Adana Closed Prisons for the treatment of convicts and detainees who have a psychiatric disorder but no mental disorder, and for the execution of their sentences. These units function with the support of the specialists and psychologists of the Ministry of Health.

44.
A rehabilitation center to serve the above-described convicts started functioning at Metris Closed Prison in Istanbul.

166.
A defense lawyer shall be directly commissioned in cases, without the request of the suspect or the accused, where there are no lawyers present and the suspect or accused has not yet passed the age of 18, or s/he is deaf or mute, or disabled to such an extent as to hinder self-defense. In investigations and prosecutions concerning offences calling for imprisonment for no less than five years, a defense lawyer shall be commissioned without the request of the suspect or the accused.

28.
According to information before the Committee (A/HRC/4/40/Add.5 (2007), paras. 91–96)
conditions in psychiatric facilities, orphanages and rehabilitation centers in the State party can often constitute cruel, inhuman or degrading treatment or punishment. Please provide detailed information on the measures taken to improve such situation, including ending the use of unmodified electroconvulsive treatment (ECT), segregation of children from adults, provision of adequate food and health services, protecting the security of persons detained in those institutions, and adopting international mental health standards.

304.
Regarding the Electro-Convulsive Treatment (ECT) practices carried out in mental hospitals/clinics, as well as other approaches, which were also brought up during the CPT visits in Turkey in the past years, a study has been initiated by the Ministry of Health in 2006.

305.
“Electro-Convulsive Treatment Application Directive”, prepared on 28 November 2006, concerning where and in what circumstances to administer ECT in Turkey was amended on 13 June 2007 and the ECT application guidebook was distributed to 81 governorships and Dean’s Offices of Medical Faculties with a letter from the Ministry of Health dated 25 July 2007, No. 15762. Since the issuance of the ECT Application Directive, ECT practices have been carried out in the framework of the rules stated in the Directive.

306. A total of 28,436 ECTs were administered in 2007, only 26 of which were unanaesthetized (unmodified) ECTs.

308.
As everywhere in the world, the patient’s consent is the basis for hospitalization of the patient as well as application of the treatment. However, patients who have psychiatric disorders and can harm themselves and their environment can be transferred to mental hospitals that qualify as regional hospitals in the area of their residence, provided that there is a court order to do so, or that the patients’ custodians so request. If it is decided that these persons, whose situation is reassessed by the doctors at the hospital, are to be hospitalized, procedures for hospitalization are carried out. As there is no possibility of hospitalizing patients without a court order or request by the person him/herself or by his/her custodian, it is not possible to arbitrarily hospitalize patients at psychiatric institutions, which already have a limited bed capacity. An entry document is prepared for every hospitalized patient and the patient or his/her guardian (or custodian) signs the document confirming that s/he accepts all treatment services provided to him/her at the hospital, in accordance with Form No. 60 in the annex to the Regulation on the Management of In-Patient Treatment Institutions (Cabinet Decision, 10 September 1982, No. 8/5819, Official Gazette of 13 January 1983, No. 17927). Upon request, a copy of the document is given to the patient or custodian, while another copy is kept in the patient’s file.

309. Furthermore, the supervision of financial and administrative matters as well as medical services of the hospitals run by the Ministry of Health is carried out by the Inspection Board Presidency of the Ministry of Health.

310.
Finally, on the basis of the findings of the inspection carried out at the Adana Dr. Ekrem Tok Mental Hospital, an official letter was sent to all Provincial Health Directorates requesting them to undertake the work necessary to improve the physical conditions of the mental health clinics/hospitals, to give priority to rehabilitation services, and to place video cameras for surveillance which would help determine whether or not any ill-treatment takes place.

311.
Implementation of the regulations introduced by Ministry of Health has thus far produced effective results in practice and the ECT practices are alleviated and anaesthetized thus do not constitute a problem.

Recommendations from IDA :
- To ensure that no person with a disability is compelled to live in an institution or to receive medical treatment related to their disability (including psychiatric interventions such as electroconvulsive therapy or drugs such as neuroleptics) without the free and informed consent of the person concerned, i.e. to cease accepting the consent of substitute decision-makers (such as guardians) in such matters, and to ensure that no coercion or incentives are applied that reduce the person’s effective freedom to decide according to his/her own values and wishes.

- To recognize and respect the legal capacity of persons with disabilities to make their own decisions in all aspects of life, including health and mental health services.  (The Special Rapporteur on Torture has recommended that “in keeping with the Convention [on the Right of Persons with Disabilities], States must adopt legislation that recognizes the legal capacity of persons with disabilities and must ensure that, where required, they are provided with the support needed to make informed decisions”; and in particular, “article 12 recognizes their equal right to enjoy legal capacity in all areas of life, such as deciding where to live and whether to accept medical treatment” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, paras 73 and 44 respectively).

- To reduce or eliminate the use of ECT even in the modified form, since many of the risks associated with unmodified ECT, such as severe loss of memory and cognitive impairment are also associated with the modified form.  

- To ensure that persons with disabilities, including those with psychosocial disabilities (who may be deemed to have a psychiatric disorder), when accused or convicted of crimes, have the same guarantees as others in those circumstances, and the right to be treated in accordance with the objectives and principles of the CRPD, including provision of reasonable accommodation, in accordance with CRPD Article 14, taking into account that the CRPD adopts a social model of disability and prohibits involuntary treatment and confinement linked to the disability.

- To ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are prohibited by law in accordance with the CRPD.
(“Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.” OHCHR Thematic Study on enhancing awareness and understanding of the
CRPD, A/HRC/10/48, 26 January 2009, para 49; see also OHCHR Information note no 4, “The existence of a disability can in no case justify a deprivation of liberty.”)

- To incorporate into the law the abolition of violent and discriminatory practices against children and adults with disabilities in the medical setting, including deprivation of liberty based on disability, the use of restraint and the enforced administration of intrusive treatments such as neuroleptic drugs and electroshock, as recognized forms of torture and ill-treatment, in conformity with recommendations of the Special Rapporteur on the Right to Health and the Special Rapporteur on Torture. 

(“Policies and legislation sanctioning non-consensual treatments lacking therapeutic purpose or aimed at correcting or alleviating a disability, including sterilizations, abortions, electro-convulsive therapy and unnecessarily invasive psychotropic therapy, violate the right to physical and mental integrity and may constitute torture and ill-treatment.” Report of Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, A/64/272, 10 August 2009, para 73; “The Special Rapporteur is concerned that in many cases such practices, when perpetrated against persons with disabilities, remain invisible or are being justified, and are not recognized as torture or other cruel, inhuman or degrading treatment or punishment.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 41; see also paras 38, 40, 47, 49, 61-63).

- To ensure the effective access to justice for persons with disabilities by eliminating legal, physical and communications barriers and the lack of flexibility by the judiciary to provide the relevant reasonable accommodations to enable persons with disabilities to full and equal participation in the justice system whether as complainants, defendants or witnesses.

- To take steps to establish an independent body to monitor hospitals and places of detention and to ensure that the monitoring body has no ties with the Ministry of Health (see para 309 of the State Report).  The independent monitoring body should also include in its team users and survivors of psychiatric services.

- To ensure that measures to prevent ill-treatment in institutions do not infringe individuals’ right to privacy such as the use of video surveillance (see para 310).
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