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I. SUMMARY
PHILIPPINES
CCPR ratification: 1986.
The Philippines ratified the Convention on the Rights of Persons with Disabilities on 15 April 2008.

Click here for the references to persons with disabilities in State report.

BOSNIA & HERZEGOVINA
CCPR ratification: 1993.
Bosnia and Herzegovina ratified the Convention on the Rights of Persons with Disabilities and its Optional Protocol on 12 March 2010.

Click here for the references to persons with disabilities in State report.

PARAGUAY
CCPR ratification: 1992.
Paraguay ratified the Convention on the Rights of Persons with Disabilities and its Optional Protocol on 3 September 2008.

Click here for the references to persons with disabilities in State report.

PORTUGAL
CCPR ratification: 1978.
Portugal ratified the Convention on the Rights of Persons with Disabilities and its Optional Protocol on 23 September 2009.

Click here for the references to persons with disabilities in State report.

TURKEY
CCPR ratification: 2003.
Turkey ratified the Convention on the Rights of Persons with Disabilities on 28 September 2009.

Click here for the references to persons with disabilities in State report.

II.  EXCERPTS FROM STATE REPORTS THAT INCLUDE REFERENCES TO PERSONS WITH DISABILITIES
PHILIPPINES

State Report

46. A number of other administrative agencies facilitate the implementation and enforcement of human rights. They mainly implement policies in accordance with the laws and administrative issuances. Very often, they enforce and promote the positive rights of citizens which affect their daily lives. For instance, the Department of Labor and Employment (DOLE) sees to it that the rights of workers are protected and their welfare promoted. The Department of Agrarian Reform (DAR) implements the Comprehensive Agrarian Reform Law (CARL) to promote the economic rights of farmers. With respect to the rights of Filipino children, Filipino women and persons with disabilities (PWDs), the Council for the Welfare of Children (CWC), Philippine Commission on Women (PCW) and the National Council for Disability Affairs (NCDA), respectively, have been created to coordinate the implementation and enforcement by executive departments of all laws relative to the promotion of the welfare of their respective sectors.

92. Moreover, SEC. 41, states that: (b) The regular members of the sangguniang panlalawigan (provincial board), sangguniang panlungsod (city council), and sangguniang bayan (municipal council) shall be elected by district, as may be provided for by law. (c) In addition thereto, there shall be one (1) sectoral representative from the women, one (1) from the workers, and one (1) from any of the following sectors: the urban poor, indigenous cultural communities, disabled persons, or any other sector as may be determined by the sanggunian concerned within ninety (90) days prior to the holding of the next local elections, as may be provided for by law. The Comelec shall promulgate the rules and regulations to effectively provide for the election of such sectoral representatives.

112.
The Constitution provides that, “The Congress shall give highest priority to the enactment of measures that protect and enhance the right of all the people to human dignity, reduce social, economic and political inequalities, and remove cultural inequities by equitably diffusing wealth and political power for the common good (Article XIII, Section 1).”

113.
Consequently, the following statutes were enacted to bolster anti-discriminatory measures, viz:

(j)
RA 7277 An Act Providing for the Rehabilitation, Self-Development and Self- Reliance of Disabled Persons and their Integration into the Mainstream of Society and for Other Purposes (Magna Carta for Disabled Persons) – for persons with disabilities;

119.
Both chambers of Congress have also included in their respective legislative agenda proposed laws designed to further address non-discrimination and are currently deliberating on the following proposed legislations, inter alia:

(b)
HB00253 entitled, “An Act authorizing organization and cooperatives of persons with disability duly registered with the Securities and Exchange Commission and the Department of Social Welfare and Development, to operate livelihood activities, booths or facilities in Government buildings and their premises for remunerative employment, and for other purposes” – The measure provides organizations and cooperatives of persons with disability the authority to operate livelihood facilities, activities, commercial booths and other related remunerative employment opportunities in government buildings and their premises;

(l)
HB01387 entitled, “An Act creating the Persons with Disabilities Affairs Office in every province, city and municipality, amending section 40 of Republic Act No. 7277, otherwise known as ‘An Act providing for the rehabilitation, self-development and self-reliance of disabled persons and their integration into the mainstream of society and for other purposes’” – To ensure that persons with disabilities enjoy the services provided under RA 7277, the bill mandates the establishment of a Persons with Disabilities Affairs Office in every province, city and municipality;

(m)
HB02646 entitled, “An Act to ensure that older or disabled persons are protected from institutional, community and domestic violence and sexual assault and to improve outreach efforts and other services available to older or disabled persons victimized by such violence” – The bill directs the Department of Social Welfare and Development, in cooperation with non-governmental organizations, to formulate policies that develop, strengthen and implement programs for the prevention of abuses, including neglect and exploitation of older or disabled persons, and to provide related assistance to victims;

283.
On 29 April 2008, the Philippine Legislature enacted Republic Act No. 9500 entitled, “An Act to Strengthen the University of the Philippines as the National University.” Section 9 of the said Act, i.e., on democratic access, provides that the national university shall take affirmative steps which may take the form of an alternative and equitable admissions process to enhance the access of disadvantaged students, such as indigenous peoples, poor and deserving students, including but not limited to valedictorians and salutatorians of public high schools, and students from depressed areas, to its programs and services. No student shall be denied admission to the national university by reason solely of age, gender, nationality, religious belief, economic status, ethnicity, physical disability, or political opinion or affiliation. The national university recognizes the separation of Church and State. It shall guarantee religious freedom and shall not discriminate on the basis of religion.

357.
The following laws were enacted to further strengthen the Filipino family:

 (f)
RA 7277 An Act Providing for the Rehabilitation, Self-Development and Self-Reliance of Disabled Persons and their Integration into the Mainstream of Society and for Other Purposes (Magna Carta for Disabled Persons) – for persons with disabilities;
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Recommendation No. 15

98.
In the reporting period, i.e. from 2004 to 2010, amendments to the legislation which has improved the position of the victims of torture and civilian war victims, and persons with disabilities in general have been adopted. This particularly applies to camp detainees and victims of sexual abuse and rape. However, the existing legal framework has significantly extended discrimination among people who have already achieved the status of disabled persons, particularly, between disabled war veterans, civilian victims of war, disabled civilians and disabled workers, whereby the latter are placed in the worst position. An analysis of the situation, as a whole, shows that the entitlements granted on the basis of employment (to pensioners, disabled workers, etc.), pursuant to pension and disability schemes are lower than the entitlements granted on the basis of social welfare schemes (disabled war veterans, civilian victims of war, disabled civilians) in FBH.

105.
Besides the adoption of the base for benefits paid to civilian victims of war in the amount equivalent to 70 per cent of the base paid to disabled war veterans, the Law on Amendments to the Law stipulates that the entitlements of civilian victims of war should be exercised in a manner and procedure provided for by law. Therefore, any application for entitlement is decided by the centre for social work as a body of first instance, while a review of the decision, i.e. the appellate proceedings, and payments to beneficiaries are conducted by the cantonal ministries responsible for social policy.

106.
 The exercise of entitlements is funded from the Federation budget and the cantonal budget in the amount of 50 per cent and 20 per cent respectively, of the base of disabled war veterans’ benefits of the same category.

108.
According to the records of the Federal Ministry of Labour and Social Policy in the FBH, 8,288 civilian victims of war were recorded in late 2005. During the implementation of the Law in 2009, 10,943 beneficiaries were recorded who received payments as follows: 4,512 received personal disability allowance; 5,709 received family disability allowance. Also, 612 individuals received a single allowance per month, which is a personal cash benefit, as a victim of sexual abuse and rape.

Legal status of victims of torture, camp detainees, victims of sexual abuse and rape

109.
Article 54 (1) of the Law on Basic Social Protection, Protection of Civilian Victims of War and Families with Children provides for the status of civilian victim of war to be granted to a camp detainee, if the person has “sustained a bodily impairment of at least 60% or significant deterioration in health due to torture, inhuman and degrading treatment, unlawful punishment, unlawful detention, imprisonment, concentration camp, internment, forced labour during the war or imminent threat of war.” The base for determining benefits to be paid to civilian victims of war is 70 per cent of the monthly amount of personal disability allowance paid to disabled war veterans; in 2008 this amounted to BAM 563.95.

110.
Article 54 (3) defines the status of civilian victims of war by the following wording: “a special group within the group of civilian victims of war are persons who were victims to sexual assault and rape.” Article 59 (2) provides for a monthly personal cash benefit for persons under Article 54 (3) of this law, amounting to 70 per cent of the base that is applied to disabled war veterans’ entitlements (BAM 563.95), as a single cash benefit in 2008.

111.
It should be noted that even under the previous legislation, camp detainees and victims of sexual abuse and rape had the possibility of exercising entitlements under the law respecting civilian victims of war and that even then, the prerequisite was bodily impairment of at least 60 per cent. Under this law, a victim of sexual abuse and rape is required to submit findings, an opinion and assessment by a medical board of the Institute for Medical Expertise of Health Condition, without establishing the degree of disability.

112.
Also, in 2009 in Una-Sana Canton, there were a lot of proceedings for granting the entitlements under the law respecting civilian victims of war, which involved servicemen of the armed forces of “AP Western Bosnia” and their families, who were deliberately obstructed from collecting the necessary documentation and in other ways hindered and denied the entitlements of civilian victims of war and victims of sexual abuse and rape for many years after the war. This process is slow, but it started after numerous interventions of the Federal Ministry of Labour and Social Policy vested into it through the competence of administrative supervision, inspection control and other activities.

113.
Omissions were noted in the Law on the Protection of Civilian Victims of War and Their Families, for example, in exercising the entitlements by previous beneficiaries – returnees to Republika Srpska, where applications for the status of civilian victim of war could not be filed after late 2007, and Article 76a of the Federation Law that revokes the entitlements of the beneficiaries if they leave Bosnia and Herzegovina for more than three months is questionable, too.

116.
There are reports that due to the situation of lack of protection of data, a certain number of raped and abused women and men hide behind the entitlement to personal disability allowance granted to the first group of civilian victims of war, with 100 per cent impairment. However, it still remains the problem of non-compliance with Article 18 of the Law on Gender Equality of the BiH (BiH Official Gazette No. 16/03), because there is no classification of statistical data by gender in the legislation governing the matter of persons disabled in peacetime and civilian victims of war.

117.
The current database of civilian victims of war and their families in the FBH still lacks the possibility for collecting, recording and processing of beneficiaries by sex, age, ethnic, territorial and other statutory criteria for monitoring and reporting.

121.
In addition, the persons whose disabilities are found to be a result of imprisonment in a camp were granted the entitlements under the legislation regulating entitlements of war veterans, disabled war veterans and civilian victims of war, while the status of civilian victim of war and the entitlements it carries should be granted to other persons presenting evidence under Article 54 of the Law, but they cannot get financial benefits.

122.
It should be noted that the adopted amendments to the Laws on Social Protection in the Federation have further increased discrimination against persons with congenital and acquired disabilities in favour of persons with disabilities as a result of war (disabled war veterans, civilian victims of war, camp detainees, etc.).

125.
In the Republika Srpska, there is no specific Law regulating the status of victims of torture as a specific group. However, this group of persons may, under certain conditions, achieve the status and entitlements under the Law on the Protection of War Veterans, People with Disabilities and Civilian Victims of War. Depending on whether a person died as a solider or a civilian, his/her entitlements may be exercised in accordance with the valid legislation of the Republika Srpska, namely the Law on the Entitlements of War Veterans, Militaries with Disabilities and Families of Soldiers Fallen in the Fatherland War of the Republika Srpska (RS Official Gazette No. 55/07 – consolidated text, 59/08 and 118/09) and Law on the Protection of Civilian Victims of War (RS Official Gazette No. 24/10). This group of persons is specified by law as equal to the other groups of persons in terms of achieving the status and entitlements.

127.
Specific conditions for obtaining the status of disabled war veteran under the Law on the Entitlements of War Veterans, Militaries with Disabilities and Families of Soldiers Fallen in the Fatherland War of the Republika Srpska are bodily impairment of at least 20 per cent caused by wounds or injuries, determined by a medical board on the basis of medical records about treatment that cannot be older than one year after the termination of military service, or bodily impairment of at least 40 per cent caused by disease, determined by a medical board on the basis of medical records that can not be older than one year after discharge from the armed forces or cessation of the captivity. 129.
The most important entitlements under the Law on the Entitlements of War Veterans, Militaries with Disabilities and Families of Soldiers Fallen in the Fatherland War of the Republika Srpska are granted to disabled war veterans (regardless of the circumstances when disability occurred):

· Monthly allowance (for personal disability, supplemental financial assistance, care and support, orthopaedic)

· Health care (medical costs fully covered)

· Orthopaedic aids (in accordance with health care legislation)

· Spa rehabilitation in special rehabilitation program approved by the Government

· Priority in housing allocation (disabled war veterans in I to IV groups)

Family members of killed, missing or deceased combatants receive:

· Family disability allowance

· Health care (medical costs fully covered)

· Refund of funeral costs of exhumed combatant

· Spa rehabilitation in special rehabilitation program approved by the Government

· Priority in housing allocation

· Refund of costs of building tombstone

· Allowance to family of a combatant who was awarded a medal Slušajte
Entitlement to protection under the Law on the Protection of Civilian Victims of War:

· Civilian disability or family disability allowance

· Allowance for care and assistance of another person (the first group is the only group having this entitlement)

· Allowance for family members incapable of work

· Additional financial assistance

· Allowance for a single parent

· Health care

· Professional rehabilitation



Assessment of military/civilian disability based on mental illness

130.
In determining the status of disabled war veteran and the status of civil victim of war, PTSD is taken into account under certain circumstances. Assessment of military/civilian disability is based on the Rulebook on Determining the Military Disability Rating (RS Official Gazette No. 31/10).

131.
Cash benefits under the Law on the Entitlements of War Veterans, Militaries with Disabilities and Families of Soldiers Fallen in the Fatherland War of the RS, and the Law on Protection of Civilian Victims of War.

132.
According to the Law on the Entitlements of War Veterans, Militaries with Disabilities and Families of Soldiers Fallen in the Fatherland War of the Republika Srpska, the base for the calculation of monthly benefits is established by law at BAM 500.00. This base has been used for calculations since 1 May 2008.

Data on civilian victims of war in Bosnia and Herzegovina

	Federation of BiH
	Number

	Families of people killed
	5 790

	Persons with disabilities (from 60% to 100%)
	5 153

	Total
	10 943 civilian victims of war

	Republika Srpska
	

	Civilian personal disability allowance Group I
	87

	Civilian personal disability allowance Group II
	131

	Civilian personal disability allowance Group III
	83

	Civilian personal disability allowance Group IV
	219

	Civilian personal disability allowance Group V
	423

	Civilian personal disability allowance Group VI
	822

	Family disability allowance of killed civilian victims of war
	1 770

	Family disability allowance of deceased civilian victims of war
	290

	Total
	3 825

	Brčko District
	

	Beneficiaries of family disability allowance
	160

	Total
	160

	Grand Total
	14 928


Source:  Federal Ministry of Labour and Social Policy and the Ministry of Labour and Protection of War Veterans and People with Disabilities, Republika Srpska.

178.
Having made commitments in accordance with the decision of the European Court of Human Rights, the Ministry of Justice facilitated the Memorandum of Understanding on Legal Assistance and Official Cooperation in the field of enforcement of security measures, imposed in criminal proceedings between BiH, FBH, RS and Brčko District (BiH Official Gazette No. 44/06). The Council of Ministers adopted a decision on accepting this Memorandum, which provided for the establishment of the Steering Committee for the Rehabilitation of Psychiatric Hospital in Sokolac, which will be the institution to carry out the security measures/orders imposed by any court in BiH. It also adopted the decision on the Establishment of the Implementation Unit for this project, the decision on the appointment of the Coordinator of Project Implementation, and the decision to ensure the funds for the project implementation (BiH Official Gazette Nos. 55/06 and 72/06). All administrative procedures have been completed for the implementation of the Psychiatric Hospital of the Sokolac Rehabilitation project and all conditions have been met for the execution of the contract to rehabilitate the psychiatric hospital, which will also meet all European standards.

191.
Unlike the Federation of BiH, the Republika Srpska has no major problems executing security measures for mandatory psychiatric treatment and compulsory treatment of addiction. A sentenced person, on whom the verdict handed down one of these two security measures/orders, is sent by the courts to the so called Forensic Ward of the Psychiatric Hospital of Sokolac and at the end of treatment, the convicted person is sent to serve his prison sentence. Fully aware of the fact that the conditions for the execution of security measures and hospital treatment of convicted persons with mental disabilities are far from the prescribed standards (to which we were warned through Reports of CPT), the Government of the Republika Srpska adopted the Decision on the Establishment of the Special Hospital for Forensic Psychiatry in Sokolac. By signing the contract between the Entity Ministries of Justice and the Special Hospital in Sokolac, the conditions for donor funds were created and work on adaptation and rehabilitation of the existing building in Sokolac started.

200.
In this regard, the following recommendations and measures were adopted that will be implemented as a matter of priority:

•
In accordance with the actual and expressed needs of current occupants of collective centres, develop programs and projects that will aim at full dissolution of this kind of housing. Special attention must be paid to particularly vulnerable categories such as orphans, single mothers, the elderly, sick and disabled persons, to ensure adequate exercise of their rights
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33. In light of the approval of the Brasilia Rules, provisions have been introduced to regulate judicial practice with regard to persons in vulnerable situations, with such situations being defined as those associated with age, disability, membership in an indigenous community, gender and victimization, among other factors. The aim is to broaden coverage and remove obstacles to justice so as to ensure effective access without discrimination.

41. Policy planning at the Ministry of Public Health and Social Welfare is resultsoriented and implemented through high-priority programmes, such as the Expanded Immunization Programme, the Programme to Prevent Mental Retardation, the Programme to Prevent Non-Transmissible Diseases, the National HIV/AIDS Programme, the National Programme on Sexual and Reproductive Health, and the Maternal and Neonatal Mortality Monitoring Programme.
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4.
European Union (EU) Directives related to equality and non discrimination have been transposed into the Portuguese legal system, inter alia by the Labour Code adopted in 2003 and by Acts 35/2004, of 29-7, and 18/2004, of 11-5 (Race Directive). Both direct and indirect discrimination on such grounds as descent, age, sex, sexual orientation, civil status, family situation, genetic heritage, reduced capacity for work, disability, chronic disease, nationality, ethnic origin, religion, political or ideological convictions and trade union membership, as well as homeland, language, race, education, economic situation, origin or social status, is prohibited. Equality and non discrimination in public employment were also guaranteed by article 5 of Act 99/2003, of 27-8, and are now covered by Act 59/2008, of 11-9. The latter (Legal Framework of Public Employment Labour Contract)
 put on an equal footing the treatment of such matters in the public and private sectors. Discrimination based on disability and on the existence of an aggravated health risk is punished by Act 46/2006, of 28-8.

9.
Portugal has been adopting several initiatives aimed at fostering equality and countering discrimination. We shall highlight the III National Plan for Equality – Citizenship and Gender (2007–2010),  the I National Plan against Trafficking in Human Beings (2007–2010),  the III National Plan against Domestic Violence (2007–2010),  the Plan for Immigrant Integration (2007),  the Plan of Action for the Integration of Persons with Disabilities or Incapacity (2006–2009)  and three National Plans for Inclusion (2001 to 2008).  Furthermore, a national plan was developed to commemorate the European Year of Equal Opportunities for All (2007).  In the Major Planning Options for 2008, measures were included to advance the integration of immigrants and ethnic minorities. Other Plans adopted (such as the plans on rural development) also pursue non discrimination in their implementation. More information on these issues can be found in the Expanded Common Core Document (hereinafter “ECCD”, HRI/CORE/PRT/2011) of Portugal. Further information on the plans specifically aimed at countering gender-based forms of discrimination can be found under article 3. See also our replies to articles 24 and 26

14.
The National Rehabilitation Institute was created in 2007  with the mission to ensure the planning, implementation and co-ordination of national policies with the view to promote the rights of persons with disabilities. For more information on other mechanisms involved in the fight against discrimination, see Parts II and III of the ECCD submitted by Portugal.

16.
The Ombudsman acts upon complaints received or by its own initiative. It can request the Constitutional Court to verify compliance with the Constitution of any norm adopted or failure to act on the part of public authorities. The Ombudsman has the power to undertake, with or without notice, inspection visits to any sector of public administration (whether central, regional or local), namely public services and civil or military detention facilities, as well as to any entities subject to the control of public authorities, and to request any information or documents he deems appropriate. The Ombudsman can also undertake any other investigation or inquiry, as he considers necessary, and develops information and awareness-raising activities. In 2004, the Ombudsman has established a Project Unit on the rights of children, the elderly, persons with disability and women, within which two toll-free telephone hotlines operated: Child Messages (created in 1993 to receive complaints relating to children who might be at risk or in danger) and Elderly Citizens Hotline (created in 1999 to receive complaints against violations of the rights of the elderly and to provide information about those rights in such areas as health, social security, housing, facilities and services, and leisure). On 16 July 2009, both these hotlines were temporarily suspended, due to administrative reasons. In the last trimester of the year, the Ombudsman approved a reorganization plan pursuant to which a new Department on Children, Elderly Persons and Persons with Disabilities (N-CID) was put in place, under the direct supervision of one of the two Deputy Ombudspersons. The Project Unit was thus replaced. The two toll-free hotlines Child Messages and Elderly Citizens were included in the N-CID and their operation was resumed on 1 November of 2009. The main goal of the N-CID is to concentrate the various activities of the Ombudsman in relation to children, elderly persons and persons with disabilities, and to add to the more traditional complaints-based work a regular program of initiatives of promotion, awareness-raising, human rights education and cooperation with other public and private entities, both at national and international level. 

17.
As regards the activity of the Ombudsman’s toll-free hotlines, we note that there was a decrease in the number of calls received by Child Messages between 2002 (about 3,000) and 2008 (883). The Elderly Citizens Hotline has been consistently receiving more than 3000 calls a year since 2002. With regard to the number of complaints received by the former Project Unit, it increased from 20 in 2004 to 106 in 2008 (after a peak of 168 in 2007), which represented 1.8% of all complaints received by the Ombudsman (in 2008). In 2008, 38% of these complaints pertained to persons with disability (mostly on the education system, in particular as it concerns special education needs, and physical barriers), 35% to children (especially on physical and mental abuse, and on adoption), 25% to elderly persons (mostly on social facilities and abuse) and 2% to women.

65.
The new Act on General Bases of the Welfare System  establishes the principles of equality and non discrimination on the grounds of, inter alia, sex, as one of the main guidelines for the whole social security system. It also requires the creation of special conditions for the promotion of births by favouring a balance between private, family and working life and particularly taking into account the necessary time to care for children. The Social Security system (comprising contributory and non contributory schemes) covers sickness, maternity, occupational illnesses, unemployment, family responsibilities, disability, old age and death, but the range of protection varies from scheme to scheme. Data from 2004 to 2007 show that women represent about 57% of all the beneficiaries by the social security schemes under the non-contributory system, and about 46% under the contributory system, highlighting their particular vulnerability to poverty (see Chart 9 in the annexes).

67.
According to data for 2004–2007, women represent about 53.5% of all beneficiaries of this income (see Chart 10 in the annexes). In 2004, 36% of the families receiving “Guaranteed Minimum Income” were either women alone or women supporting children (see Chart 11 in the annexes). In 2006 and 2007, there was a significant increase in mixed families among the beneficiaries – see Chart 12 in the annexes. The “Social Insertion Income” provides for special benefits for the families of the physically or mentally disabled or people with chronic diseases or highly dependent elderly people. The amounts of these benefits are defined in Ministerial Order 105/2004, of 26-1.

126.
All arrested persons must, without prejudice to the right to be examined by a doctor of their own choice, be submitted to medical examination as soon as possible and as required by the circumstances, namely if they appear to be injured or in light of their health conditions, in order to diagnose diseases or physical or mental problems which may require immediate special measures. Sick detainees in need of specialised care must be transferred to adequate health facilities or provided with previously prescribed medicines; all measures shall be taken to protect the life and health of detainees. Medical examinations of detainees must be made in a reserved location, except if otherwise indicated by the doctor, without prejudice to those security measures as may be required by the circumstances

128.
A working group has been established to elaborate formal regulations concerning conditions of detention at the Judiciary Police and court premises, drawn upon regulations in force for PSP and GNR and encompassing recommendations formulated by the European Committee for the Prevention of Torture. A study carried out together with the National Laboratory for Civil Engineering (LNEC) issued Technical Recommendations for the police forces’ facilities (RTIF) that shall be taken into account in 2009, in line with the Law on the Program establishing the facilities and equipment of the police forces. This “XXI Century police station” model pursues objectives such as to improve, modernize and humanise police facilities, and guarantee the access thereto of persons with disabilities.

224.
The sixth revision of the CRP (2004) expressly laid down that it is up to the State to promote a balance between work and family life through coordination of different sectoral policies. In 2006, two Programmes were launched in order to increase the availability of care infrastructures: the Expansion Programme of the Social Equipment Network (PARES), aiming at supporting the enlargement, development and consolidation of the equipments and social facilities network for children, elderly and people with disabilities; and the Support Programme to Investment in Social Equipments (PAIES) aiming at stimulating investment in social equipments by supporting private initiative.

239.
With the aim of improving equality of opportunity in the education system, guidelines were developed for Portuguese as a Non-Mother Tongue in the third cycle of basic education and for Portuguese as a Foreign Language in secondary education, both aiming at the new pupils from migratory flows and other specific public schools. Along the same policy lines, a new legal framework for providing special care for children and young people with special educational needs was adopted, as well as measures aimed at pupils who are blind, partially sighted, deaf or suffering from multiple handicaps.
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18.
In September 2010, with the amendment to article 10 of the Constitution entitled “Equality Before the Law”, positive discrimination gained a constitutional basis for women and men who require social protection, such children, the elderly and the disabled. The inclusion of positive discrimination in the Constitution is a significant improvement to strengthen the protection of constitutional rights. With this amendment, it is guaranteed under the constitutional framework that special measures to be taken by the administration in respect of those who require protection shall not be construed to be “contrary to the principle of equality”. As such, the State will be free to take special measures for those in need of protection to ensure equality among all sectors of the society.

19.
The principle of equality is enshrined in various other laws regulating specific areas of political, social and economic life. There are specific laws such as the Civil Code (Article 8 – principle of equality in capacity of persons as subject to rights), the Law on Social Services and Child Protection (Article 4 – non-discrimination in eligibility to receive social benefits), the Political Parties Law (Article 82 – prohibition of racism, Article 83 – protection of the principle of equality), the Basic Law on National Education (Article 4 – principle of equality in education, Article 8 – gender equality-affirmative action), the Labour Law (Article 5 – principle of non-discrimination, equal treatment), the Law on Disabled People (Article 4 – non-discrimination against people with disabilities).

107.
In addition to the Constitutional safeguard prohibiting torture and relevant articles of international conventions that bear the force of law as provided by article 90 of the Constitution, perpetrators of acts of torture and ill-treatment are prosecuted in accordance with the following articles of the new Penal Code:

Article 94 of the Penal Code titled “Torture” (No. 5237) provides that:

(1)
Public official who performs any acts towards a person that is incompatible with the human dignity, and which causes that person physical or mental suffering, effect the person’s perception or ability to act on one’s will, insult him/her shall be imprisoned for a term of three to twelve years.

(2)
If the offence is committed against:

(a)
A child, a person who is physically or mentally incapable of defending him/herself, or a pregnant woman;

(b)
A public official or a lawyer due to his/her service.

The perpetrator shall be imprisoned for a term of eight to fifteen years:

(3)
If the acts take the form of sexual harassment, the perpetrator shall be imprisoned for a term of ten to fifteen years.

(4)
Those other individuals participating in the commission of this offence shall be punished like the public official.

(5)
If this crime is committed by way of negligence, there shall not be reduction in the sentence.

Article 95 titled “Aggravated torture due to consequences” provides that:

(1)
Where the act of torture results in:

(a)
Permanent impairment of one of the senses or functions of an organ;

(b)
A permanent speech defect;

(c)
A permanent scar on the face;

(d)
A risk for the victim’s life; or,

(e)
If the act has been committed against a pregnant woman and has caused her to give birth prematurely.

The penalty determined in accordance with the article above shall be increased by half.

(2)
Where the act of torture results in:

(a)
An incurable illness or if it has caused the victim to enter a vegetative state;

(b)
The loss of one of the senses or functions of an organ;

(c)
The loss of speech or the ability to have children;

(d)
Permanent disfigurement of the face; or,

(e)
If the act has been committed against a pregnant woman and has caused her to miscarry.

The penalty determined in accordance with the article above shall be increased by one.

(3)
If the acts of torture results in fracture of victim’s bones, the perpetrator shall be imprisoned for a term from eight to fifteen years in proportion to the severity of the damage in respect to vital functions.

(4)
Where the acts of torture cause the death of the victim, the penalty shall be strict life imprisonment.

Article 96 titled “Tormenting” provides that:

(1)
A person who performs any acts which result with the torment of another person is imprisoned for a term of two to five years.

(2)
Where the acts falling under the above paragraph are committed against:

(a)
A child, a person physically or mentally impaired so that s/he cannot defend her/himself; or,

(b)
An ascendant or descendant, an adoptive parent or the spouse.

The perpetrator shall be imprisoned for a term of three to eight years.

Article 256 titled “Exceeding the limit concerning the power to use force” provides that:

Where a public official who is entitled with the power to use force, exercises, during the performance of his/her duty, use of force against people outside the limits required by his/her duty, the provisions concerning felonious injury shall apply.

Article 90 titled “Experiments on Humans” provides that:

(1)
A person who carries out a scientific experiment on a human being shall be sentenced to imprisonment for a term of one to three years.

(2)
The following conditions have to be met in order to avoid criminal liability for the experiment on a human being which is conducted upon the latter’s consent:

(a)
Authorization from relevant councils or bodies should be received;

(b)
The experiment should be conducted in an experimental environment other than the human body or on a sufficient number of animals;

(c)
The scientific data obtained through the experiment conducted in an experimental environment other than the human body or on animals should necessitate its performance on human beings due to its objectives;

(d)
The experiment should not leave an anticipated damage and a permanent effect on human health;

(e)
No methods that may make the test subject suffer to a degree unacceptable for human dignity should be practiced;

(f)
The objective of the experiment should outweigh the burden and the danger imposed on the person’s health;

(g)
The consent of the test subject should be in writing and based on sufficient information about the content and consequences of the experiment, and should not be linked with obtaining any advantages.

(3)
Experiment on children shall be prohibited in all circumstances.

(4)
A person who conducts a test on a patient for purposes of medical treatment without receiving the patient’s consent shall be sentenced to an imprisonment of up to one year. However, such a conduct, based on scientific methods, shall not necessitate criminal liability if the recognized treatment methods are inadequate and the consent of the patient is received. The consent should be in writing and be based on sufficient information about the content and consequence of the experiment, and the medical treatment should be conducted by a professional physician expert in a hospital.

(5)
The provisions pertaining to deliberate wounding or deliberate killing shall be applicable if the victim is wounded or killed due to the offence described in paragraph one.

(6)
If the offences defined in this article are committed within the framework of activities of a legal person, the security measures pertaining to them shall be applicable.



Article 9

130.
The right of everyone to liberty and security is guaranteed by article 19 of the Constitution which includes the first sentence of article 9 of the International Covenant on Civil and Political Rights as its first paragraph.

131.
Article 19 of the Constitution reads as follows:

Everyone has the right to liberty and security of person.

No one shall be deprived of his or her liberty except in the following cases where procedure and conditions are prescribed by law: Execution of sentences restricting liberty and the implementation of security measures decided by court order; apprehension or detention of an individual in line with a court ruling or an obligation upon him designated by law; execution of an order for the purpose of the educational supervision of a minor or for bringing him or her before the competent authority; execution of measures taken in conformity with the relevant legal provision for the treatment, education or correction in institutions of a person of unsound mind, an alcoholic or drug addict or vagrant or a person spreading contagious diseases, when such persons constitute a danger to the public, apprehension or detention of a person who enters or attempts to enter illegally into the country or for whom a deportation or extradition order has been issued.

132.
Article 90 of the Code of Criminal Procedure (No. 5271) titled “Authorizing seizures”:

(1)
In the instances listed below, any individual is entitled to make an arrest of another person temporarily without a warrant:

(a)
If the other person was seen committing an offense;

(b)
If the other person was under pursuit after committing an offense, if there is the possibility of escape of the person under pursuit after committing an offense or, if the establishment of his identity right away is not possible.

(2)
In cases where an arrest warrant issued by the judge or issuance of an apprehension order is required, and there would be peril in delay; if there is no immediate possibility to ask permission from the public prosecutor or their superiors, the officers of the security forces shall be entitled to arrest the individual without a warrant.

(3)
Although the crime would only be investigated and prosecuted by a claim of the victim, such crimes detected in the act that are committed against children, or individuals, who are not capable of making determination about themselves because of a bodily or mental illness, are handicapped, or have limited physical strength, shall be arrested without a warrant and the claim is not required.

136.
Article 109 of Turkish Penal Code, titled “Deprivation of Liberty” guarantees that:

(1)
Any person who unlawfully restricts the freedom of a person by preventing him from travelling or living in a place is sentenced to imprisonment from one year to five years.

(2)
If a person uses physical power or threat or deception to perform an act or during commission of offense, then he is sentenced to imprisonment from two years to seven years.

(3)
In case of commission of this offense:

(a)
By use of a weapon;

(b)
Jointly by a group of persons;

(c)
By virtue of a public office;

(d)
By undue influence based on public office;

(e)
Against antecedents, descendents or spouse;

(f)
Against a child or a person who cannot protect himself due to corporal or spiritual disability, the punishment to be imposed according to above subsections is increased by one fold.

184.
Article 202 titled “Cases where the presence of an interpreter is required” provides that:

(1)
If the accused or the victim does not know sufficient Turkish to explain his plight, during the hearing the essential points of the prosecution and defence shall be interpreted by an interpreter to be appointed by the court.

(2)
In the hearing of a handicapped accused or victim, the essential points of the prosecution and defence shall be explained to him/her in a way that s/he is able to comprehend.

198.
Article 4 of the Law on the Protection of Children (No. 5395) titled “Fundamental principles” reads as follows:

For the purposes of this Law, in order to protect the rights of juveniles, the following fundamental principles shall be observed:

(a)
Safeguarding juveniles’ right to life, development, protection and participation;

(b)
Safeguarding the interest and well-being of juveniles;

(c)
No discrimination towards the juvenile or his/her family for any reason whatsoever;

(d)
Ensuring the participation of the juvenile and his/her family in the process via keeping them informed;

(e)
Cooperation between the juvenile, his/her family, the related authorities, public institutions and non-governmental organizations;

(f)
Following a procedure that is based on human rights, fair, effective and swift;

(g)
Employing special care appropriate to the situation of the juvenile throughout the investigation or prosecution process;

(h)
Supporting the juvenile in developing his/her personality, social responsibility and education as appropriate for his/her age and development, when taking and implementing the decisions;

(i)
Penalty of imprisonment and measures that restrict liberty shall be the last resort for juveniles;

(j)
When deciding measures, caring at institution and keeping at institution shall be considered as the last resort; when taking and implementing the decisions, ensuring that social responsibility is shared;

(k)
Keeping juveniles separate from adults at the institutions where they are cared for and looked after and where the court decisions are implemented;

201.
Article 5 of the “Regulation on Assignment of Defence Lawyers and Representatives as well as Rules and Procedures concerning the Payments” published in the Official Gazette (No. 26450) on 2 March 2007, titled “Assignment of defence lawyers and representatives” provides that:

(1)
The suspect or accused shall be asked to designate a defence lawyer. If s/he states that s/he is not in a position to choose a defence lawyer, s/he shall be reminded that the payment to be made to the defence lawyer shall be considered within costs and expenses and that they will be taken from him/her in case s/he is convicted at the end of the trial; and in case s/he demands, s/he shall be asked to assign a defence lawyer from the bar.

(2)
If the suspect or accused is a child, handicapped, deaf and mute so much as to be unable to defend him/herself, or if a prosecution or investigation is carried out concerning him/her regarding an offense which requires an imprisonment of more than five years, s/he shall be asked to assign a defence lawyer from the bar without his demand. However, in such a case, it is imperative that the suspect or accused does not have a defence lawyer.

278.
Within the framework of recent constitutional amendments, positive discrimination has been granted as a constitutional right for persons who require social protection, such as children, the elderly and the disabled, as well as women in order to achieve de facto equality between men and women. 381.
Relevant provisions of the Turkish Civil Code, Labour Code, Criminal Code, Child Protection Law and Law on Persons with Disabilities were amended in line with the provisions of the Convention on the Rights of the Child.

382.
The Turkish Civil Code (2001) stipulates that regarding the matters of guardianship and adoption, the opinion of the concerned child shall be respected. The new Labour Code (2003) establishes the minimum working age as 15. The Law on Disabled Persons (2005) contains supplementary added provisions for education, rehabilitation, care and social security of disabled children and coordination of services related to their re-integration into society.
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