
International Disability Alliance (IDA)

Disabled Peoples' International, Down Syndrome International, Inclusion International, International Federation of Hard of Hearing People,

Rehabilitation International, World Blind Union,

World Federation of the Deaf, World Federation of the DeafBlind,

World Network of Users and Survivors of Psychiatry,

Arab Organization of Disabled People, European Disability Forum,

Red Latinoamericana de Organizaciones no Gubernamentales de Personas con Discapacidad y sus familias (RIADIS)

Suggestions for disability-relevant recommendations to be included 

in the Concluding Observations

Human Rights Committee 100th Session (11 - 29 October 2010)

The International Disability Alliance (IDA) has prepared the following suggestions for the concluding observations, based on references to persons with disabilities to be found in the Human Rights Committee 100th Session reports.  

EL SALVADOR

(ratified the Convention on the Rights of Persons with Disabilities on 14 December 2007)
State Report
23.
Criminal and labour legislation contain provisions on discriminatory acts. For example, article 30 of the Criminal Code specifies that employers are prohibited from committing direct or indirect acts of discrimination among their employees,
 and articles 246 and 292 of the Criminal Code define discriminatory conduct.

263.
The Constitution and subsidiary legislation contain provisions prohibiting discrimination. In that connection, reference is made to article 3 of the Constitution, which states that:

All persons are equal before the law. No restrictions on the exercise of civil rights may be established on the grounds of differences in nationality, race, sex or religion. Hereditary offices or privileges shall not be recognized.

264.
With regard to education, article 58 of the Constitution specifies that:

No educational establishment may refuse to admit pupils or students on the ground of the nature of the marital union of their parents or guardians or on social, religious, racial or political grounds.

265.
As to the provisions contained in subsidiary legislation, the Criminal Code includes the offence of labour discrimination in article 246, and discrimination with regard to acts relating to the right to equality in article 292.

266.
The Health Code and the Family Code contain provisions concerning the prohibition of discrimination in health care and discrimination against minors and older people.

268.
Despite the efforts made, problems continue to be identified at the structural and cultural levels in providing better opportunities for persons with disabilities, and shortcomings in the care of patients with HIV/AIDS has also been acknowledged, including problems with the punctual administering of medication and the existence of discriminatory attitudes towards persons living with the illness. Notwithstanding the normative progress and other positive measures, cases of gender discrimination persist.

Recommendation from IDA :
· To amend the Constitution, and labour and criminal legislation (Criminal Code), the Family Code and Health Code to provide an explicit prohibition of discrimination on the grounds of disability in each of those instruments, in accordance with Article 26 ICCPR and Article 5 CRPD which El Salvador has ratified. 

POLAND

(Has signed the Convention on the Rights of Persons with Disabilities in March 2007)

State Report
11.
The Law of April 2004 on the promotion of employment and labour market institutions prohibits discrimination on grounds of sex, age, disability, race, ethnic background, nationality, sexual orientation, political beliefs, religious creed and membership in a union and applies in particular to the following:

· Employment agency

· Information provided by an employer about a vacancy or a venue of professional training, which must not specify conditions discriminating against candidates

· Choice of candidates for trainings and re-trainings

· Vocational guidance counselling

· Criteria of issuing promises and work permits for foreigners

Furthermore, the law provides for a fine (in the amount not lower than 3,000 PLN) for people running an employment agency who do not comply with the prohibition of discrimination.

136.
MJ prepared a draft amendment to the CCP
 (now at the stage of inter-ministerial agreements) containing a major change limiting the list of reasons for the use of temporary detention:

·   The draft amendment envisages the removal from the said catalogue the reason of a prolonged psychiatric observation of the accused. This change is a consequence of the adoption in the draft provisions of a 3-month period of psychiatric observation of the accused.
European Year of Equal Opportunities for All

In Poland action was taken primarily by non-governmental organisations, social partners and schools and universities. The activities included trainings, exhibitions, billboard campaigns and conferences, concerts, and scientific studies on the situation of sexual minorities and stereotypes related to age, disability, sex, creed, national and ethnic origin.

Recommendations from IDA :
· To promote the protection of the rights of persons with disabilities and their full participation and inclusion in society, consider ratifying the Convention on the Rights of Persons with Disabilities.

· To amend the law, including the Code of Criminal Procedure, to prohibit deprivation of liberty for reasons linked to psychiatric diagnosis or treatment for any period of time, in accordance with the CRPD and the recommendations of the Special Rapporteur on Torture and the Office of the High Commissioner of Human Rights (“The Special Rapporteur recalls that Article 14 of CRPD prohibits unlawful or arbitrary deprivation of liberty and the existence of a disability as a justification for deprivation of liberty.” Report of the Special Rapporteur on Torture, 28 July 2008, A/63/175, para 64; similarly, the OHCHR clarifies that Article 14 of CRPD requires abolition ofprovisions authorising  institutionalisation and preventive detention for care and treatment of persons with disabilities “in all cases when such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.” OHCHR Thematic Study on Legal Measures for Ratification and Implementation of the CRPD, A/HRC/10/48 pargraphs 48-49.)
· To adopt measures to ensure the elimination of discrimination of persons with disabilities in access to employment. 
BELGIUM
(ratified the Convention on the Rights of Persons with Disabilities on 2 July 2009)

State report
Concluding observation 18

The Committee is concerned that, despite the recommendations it made in 1998, the State party has not ended its practice of keeping mentally-ill people in prisons and psychiatric annexes to prisons for months before transferring them to social protection establishments. It reminds the State party that this practice is inconsistent with articles 7 and 9 of the Covenant.

The State party should end this practice as quickly as possible. It should also ensure that providing mental patients with care and protection and managing social protection establishments both form part of the Ministry of Health’s responsibilities.

In order to clarify the concepts at issue here, it will be useful to distinguish between “mental illness” and “detention”. The former is a medical condition, while the latter has legal connotations. A person who is mentally ill will not necessarily be detained, but may be confined.

The issue of the detention of mentally ill persons is one that is being addressed both by the competent Federal authorities and by those of the federated entities (Communities) with a view to ensuring that social assistance is available for these persons in order them to become reintegrated into society.

We shall begin by describing the measures that have been taken by Federal institutions on the one hand and by Community institutions on the other.

1.
At the Federal level, a variety of measures have been taken with a view to ensuring that every detainee receives any attention that his specific situation may require. These measures are currently being implemented.

• Following the Interministerial Conference on Public Health held in May 2004, the various Ministers with responsibility for health care proposed that pilot projects should be used to test a number of health care models for specific groups. The longer-term goal would be to establish mental health care delivery “circuits” (or “routes”) (“zorgcircuits”) and networks. To that end, the measures outlined in the paragraphs below have been initiated:

• Depending on the type of care required by a detainee, he will be steered to a particular institution, in the context of a “mental health care delivery circuit”, which for the detainee will in a sense be a “detention route”.

• Psychiatric care institutions will be of three kinds: high security (Antwerp and 
Ghent, Tournai and Mons), medium security (Bierbeek, Zelzate, Rekem, Titeca and 
Tournai), and low security.

• The Sentence Enforcement Courts (instead of social protection committees, as at present), working in close coordination with all the relevant agencies, will assume responsibility for the admission, progression and discharge of detainees in the care delivery circuit.

• Independent coordinators will provide liaison between the authorities that order committals (at present social protection committees, but in the future, Sentence Enforcement Courts) and psychiatric care institutions. Their task will be simultaneously structural (based on their practical knowledge of mental health care institutions and those of the justice system) and individual, inasmuch as they will make recommendations to the committing authority concerning the institution best suited to a particular detainee’s needs.

These measures will be implemented pursuant to the Act of 21 April 2007 on the detention of persons with mental disorders (M.B., 13 July 2007), which has not yet entered into force. However, pilot projects are already being implemented by SPF Public Health and SPF Justice.

•
To accommodate high-risk detainees, two new centres (“Forensisch Psychiatrisch Centrum”) with a total capacity of 390 patients are to be established in Ghent and Antwerp. These centres should be operational by 2012 at the latest. A coordination forum has been set up to enable SPF Justice and SPF Public Health to discuss the medical care of detainees in the first place and, in the second place, security measures and the respective roles of SPF Justice and SPF Public Health at the future “Forensisch Psychiatrisch Centrum” (FPC) in Ghent. These prospective centres are to be integrated into the above-mentioned mental health care delivery circuits for detainees.

•
Specific supplementary measures have also been taken for medium-risk detainees with mental disorders, with placement in specialized psychiatric hospitals.

•
Renovation work designed to expand the capacity of the Paifve social protection establishment, adding accommodation for approximately 80 additional patients, began on 17 March 2008.

•
However, experience has shown that in practice it is no easy matter to transfer detainees into social protection establishments, as their capacity is still inadequate. Accordingly, some of them are accommodated in psychiatric annexes to prisons. In an effort to upgrade the conditions in which these persons are detained, multidisciplinary teams have been operating there since June 2007. Each team comprises a psychiatrist, a psychologist, a social worker, an occupational therapist, a psychiatric nurse, a physiotherapist and an education specialist, and is supported by prison officers who have had specific training. In addition, it will soon be possible to accommodate larger numbers of inmates in psychiatric annexes, as in 2006 a decision was taken to reopen the Lantin psychiatric annex.

2.
Under the special Act on institutional reform of 9 August 1980, social assistance to detainees with a view to their reintegration into society falls within the jurisdiction of the Communities (article 5, para. 1, II, 7). Accordingly, the Communities are taking preventive and follow-up measures designed for persons with mental illnesses.

Recommendations from IDA :

· To adopt effective measures to eliminate involuntary internment linked in legislation to an apparent or diagnosed mental illness, whether in prisons or in psychiatric facilities, and to repeal legislation which authorizes such internment, so as to comply with its obligations under the CRPD (ratified by Belgium) which reaffirm the obligations already foreseen in the ICCPR, and recommendations of the Special Rapporteur on Torture (“The Special Rapporteur recalls that article 14 of CRPD prohibits unlawful or arbitrary deprivation of liberty and the existence of a disability as a justification for deprivation of liberty.” Report of the Special Rapporteur on Torture, 28 July 2008, A/63/175, para 64).
· To ensure that persons with disabilities, including persons with psychosocial disabilities, detained for reasons of law enforcement and punishment for crimes are treated in compliance with the objectives and principles of the CRPD, including provision of reasonable accommodation (Article 14(2) CRPD), and are entitled to all the guarantees of international human rights law, including the ICCPR, on an equal basis with other detainees.
· To ensure that participation by detainees with psychosocial disabilities* in mental health services or programs is entirely voluntary, that a wide range of supports, including peer support, is offered to them in general population, and that reasonable accommodation and trauma-informed approaches* guide policy in relation to these detainees. 
*Note on terminology: 

· Psychosocial disabilities: instead of using the terms "mental impairment" or "mental health problem", the term "psychosocial disabilties" is preferred because it moves away from the medical model and refers to the interaction between psychological and social/cultural components of disability. The word psychosocial refers to the interaction between psychological and social/cultural components of our disability.  The psychological component refers to ways of thinking and processing our experiences and our perception of the world around us.  The social/cultural component refers to societal and cultural limits for behavior that interact with those psychological differences/madness as well as the stigma that the society attaches to labeling us as disabled.
· Trauma-informed approaches:  A trauma-informed approach is based on the recognition that many behaviors and responses (often seen as symptoms) expressed by people with psychosocial disabilities are directly related to traumatic experiences that often cause mental health, substance abuse, and physical concerns. For many people with psychosocial disabilities, systems of care perpetuate traumatic experiences through invasive, coercive, or forced treatment that causes or exacerbates feelings of threat, a lack of safety, violation, shame, and powerlessness. Unlike traditional mental health services, trauma-informed care recognizes trauma as a central issue. Incorporating trauma-informed values and services is key to improving program efficacy and supporting the healing process. 
JORDAN
Jordan ratified the Convention on the Rights of Persons with Disabilities on 31 March 2008.
State report
Information from CERD Committee:

Article 4 of the Jordan Law nº 6 on Nationality states (unofficial translation):

“Any Arab who has resided continuously in Jordan for not less than 15 consecutive years is entitled to be granted Jordanian nationality, by decision of the Council of Ministers based on a recommendation by the Minister of the Interior, if he renounces his original nationality in a written declaration, provided that such is permitted under the laws of his country, on the following conditions: 
(a) He must be of good conduct and repute and must not have been convicted of an offence prejudicial to honour or morality; 

(b) He must have a legitimate means of livelihood; 

(c) He must be of sound mind and not afflicted with any disability that would make him a burden on society; 
(d) He must take the oath of loyalty and allegiance to His Majesty the King before a justice of the peace.” 

Recommendation from IDA :

· Amend Law nº 6 on Nationality to abolish discrimination on the basis of disability in accordance with Article 26 ICCPR and Article 18 of the CRPD (persons with disabilities “have the right to acquire and change a nationality and are not deprived of their nationality arbitrarily or on the basis of disability.”)

HUNGARY

(ratified the Convention on the Rights of Persons with Disabilities on 20 July 2007)

State Report
20.
In 2007 complaints under the Act continue to reflect a high level of allegations of discrimination by private companies – especially in the field of employment; however public sector bodies and local authorities were the focus in 41 per cent of cases. The highest individual area for complaints was the employment sector which accounted for 51 per cent of cases. Allegations in the provision of sale of goods and use of services were also significant in accounting for 27 per cent of case files. High-level cases where the violation of the law has been established on the ground of ethnic origin (34 per cent), disability (27 per cent) and age (20 per cent) as well as on the grounds of sex and motherhood (13 per cent). 

22.
In order to promote the rights of disabled people the Hungarian Parliament adopted Act XXVI of 1998 on the rights and equal opportunities of persons with disabilities. The Act entered into force on the 1st of January 1999. The legislation stipulates the fundamental rights of people living with disabilities such as:

- Right to an obstacle-free, recognizable and safe man-made environment, which shall apply especially to the arrangements for orientation concerning transport and the man-made environment

- Access to public information, and to information related to the rights of persons with disabilities, and to services offered for them

- Transport systems, public conveyances as well as passenger traffic facilities, including signalling and information installations, must be appropriate for safe use by persons with disabilities

- In public car parks, parking lots of appropriate numbers and size should be provided for persons with disabilities

- Right to integrated employment, or in the absence thereof, to sheltered employment
- Right to rehabilitation

23.
Parliament adopted its Resolution 10 of 2006 on the new National Programme on the Disabled. The National Programme is based on the need for increased protection of the most vulnerable individuals and for differentiation among the special measures and tasks necessary to create equal opportunities. A system of services and supports provided for people with disabilities must be guaranteed in order to keep social disadvantages at a minimum level. The Programme promotes social cohesion and is capable of correcting social inequalities, helping the social integration of people with disabilities. People with disabilities have the same rights and responsibilities — being equal members of society and of the local community — as any other citizens. The Programme is built upon the principle of equalizing opportunities, and on the prohibition of discrimination and the responsibility of favourable treatment.

Recommendations from IDA :
· To take measures to ensure the elimination of discrimination of persons with disabilities in the field of employment, both in private and public sectors, and to ensure that workers with disabilities in all forms of employment, including sheltered employment, enjoy rights under fair wage and labor laws on an equal basis with other workers.

· To amend Act XXVI of 1998 on the Rights and Equal Opportunities of Persons with Disabilities and other legislation, to ensure that the concept of reasonable accommodation is recognised in the law and that failure to provide reasonable accommodation amounts to discrimination.  The Equal Treatment Authority should be mandated to examine claims of denial of reasonable accommodation constituting discrimination.

· To ensure that reform of the Civil Code in carried out in accordance with the principles and provisions of the Convention on the Rights of Persons with Disabilities (ratified by Hungary), in particular Article 12 of the CRPD on equal recognition before the law; including the adoption of measures to ensure that having a disability does not directly or indirectly disqualify any person from exercising his or her legal capacity autonomously, and to ensure that persons with disabilities have access to support that they may need to exercise legal capacity on an equal basis with others, respecting the will and preferences of the person concerned.

�  Article 30: Employers are prohibited from: (...) 5. Discriminating among workers, by direct or indirect means, by reason of their trade-union status, or taking reprisals against them for the same reason.


�  Discrimination in employment.


Article 246: A person who commits an act of serious discrimination in employment on the basis of sex, pregnancy, origin, civil status, race, social status or physical condition, religious or political beliefs, membership of a trade union or acceptance of its agreements, or kinship with other workers in the enterprise and who does not restore the situation of equality before the law, despite requests to do so or following administrative sanction, by making good any economic harm resulting from such an act shall be sentenced to imprisonment for six months to two years.


Infringements of the right to equality.


Article 292: Any public official or employee or agent of any authority or public authority who, on grounds of nationality, race, sex, religion or any other attribute of an individual, denies that person any of the individual rights recognized under the Constitution, shall be liable to one to three years’ imprisonment and shall be disqualified from exercising his functions or holding his post during that time.


�Code of Criminal Procedure. 
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