Disability-analysis of Country Report Task Forces 

 101th Session (11 March-1 April 2011)

This analysis has been made by the International Disability Alliance (IDA)

From 11 March to 1 April 2011, The Human Rights Committee Task Forces will consider the following State reports: Dominican Republic; Iran; Norway; Yemen; and Malawi (This country is examined in the absence of a report).
All Reports available at  http://www2.ohchr.org/english/bodies/hrc/hrcs101.htm 
I. SUMMARY
DOMINICAN REPUBLIC
CCPR ratification: 1978 
The Dominican Republic ratified the CRPD and its Optional Protocol on 18 August 2009.

Click here for the references to persons with disabilities in State report.

IRAN
CCPR ratification: 1975
Iran ratified the CRPD on 23 May 2009.

Click here for the references to persons with disabilities in State report.

NORWAY
CCPR ratification: 1972
Norway has signed but not yet ratified the CRPD.

Click here for the references to persons with disabilities in State report.

KUWAIT

CCPR ratification: 1996
Yemen ratified the CRPD and its Optional Protocol on 26 March 2009.

Click here for the references to persons with disabilities in State report.

MALAWI
CCPR ratification: 1993
Malawi ratified the CRPD on 27 August 2009 and has not signed the OP.
(This country is examined in the absence of a report).
II.  EXCERPTS FROM STATE REPORTS THAT INCLUDE REFERENCES TO PERSONS WITH DISABILITIES
DOMINICAN REPUBLIC
State Report
18.
In the above-mentioned law, it is established that the act of submitting a person to torture or acts of barbarity will be punished by imprisonment for between 10 and 15 years; the term of imprisonment may be up to 30 years in cases where the crimes are committed against children, elderly or infirm persons, persons with disabilities or pregnant women, among others.

Institutional measures

159.
The Dominican Republic, through various institutions, has carried out a series of measures to protect the rights of children in accordance with article 24 of the Covenant.

160. The National Council for Children and Adolescents (CONANI), which was reconfigured in 2004 in line with Act No. 136-03, has carried out the following three programmes on behalf of children: 

 (a)
The Comprehensive Care Programme,53 established by Decree No. 511-06 of 17 October 2006, offers early childcare services through an alliance formed by the public and private sectors, the family and the community to the country’s poorest families. The programme’s services cover such areas as health and nutrition, psychology, social work and education;

(b)
Hogares de Paso54 is a shelter for children and adolescents at personal and/or social risk whose social and emotional bonds with their family have been broken or whose family represents a current threat to their development. These are children and adolescents who, due to neglect, physical violence or emotional ill-treatment, require help from the State;

(c)
The Ángeles Centre55 run by CONANI is a professional intervention strategy designed to assist children and adolescents who have a serious disability and are living in extreme poverty in the Dominican Republic. Its mission is to provide comprehensive quality care for children and adolescents with serious disabilities based on a human rights- oriented approach that involves the family and the community.

169.
The aforementioned law establishes that the civil service shall be governed by the principles of personal merit, equal access to the civil service, job stability for career civil servants, salary equity and the option to have recourse to the Dispute Tribunal. Although the law lacks a cross-cutting gender perspective and is written in language that does not give visibility to women, two aspects should be highlighted as representing positive steps towards eliminating gender-based discrimination:

(a)
One of the principles governing the civil service under this law is equality of access to that service, which is defined as the universal right to have access to civil service posts and opportunities based solely on personal merit, without discrimination on the basis of gender, disability or other grounds;
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IRAN
State Report
168. In the Twenty-Year Vision of the Islamic Republic of Iran there are provisions concerning women and family, women and health, and well-being, food security, social security, equal opportunities, equitable income distribution, strengthening of family institution free from poverty, corruption and discrimination and enjoyment of a clean environment.

In line with the Twenty-year Vision, the promotion of women and family in the general five-year development policy in the Fourth Development Plan has been emphasized in the two following areas:

….

· Providing special insurance for the elderly and disabled women heads of household and individuals without guardians, especially children. (paragraph c of article 96)
Economic Rights and Duties of women

191. According to the Charter on rights and duties of women, approved by the Islamic Consultative Assembly, these rights are as follows:

Economic Rights and Duties of women

Article 89: The right to benefit from alimony in permanent marital relationship, in accordance with the status of the woman, by the husband or by father and children if needed by the woman and in view of heir capacity.

90. The right to have a share from the estate of the deceased and his will in accordance with the Islamic laws.

91. The right to make endowment, to accept endowment and to inspect it.

9192. The right to act as agent of a principal and make wills

93. The right to determine the amount of nuptial money, to receive it and to dispose of it as she wishes.

The right to benefit from pension in case of the death of father, husband, or the child according to the law or contract.

95. The right of the legal heirs to benefit from retirement salary of the deceased woman employee.

96. The right to accept the financial guardianship of children and the duty to respect economic rights of children

97. The right of women and girls to benefit from the required assistance in case indigence, divorce, disability, not having a guardian, and creating possibility for their rehabilitation and self-reliance.
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NORWAY
State Report
Coercive measures and deprivation of liberty in health care 

Health care for patients objecting to health care while lacking the necessary capacity to consent 
62.  A new chapter 4 A about health care for patients objecting to health care while lacking the necessary capacity to consent, has been added to the Patients’ Rights Act. These are patients who, on account of physical or mental disorder, senile dementia or mental retardation, are clearly incapable of understanding what the consent entails. The new chapter came in to force on 1 January 2009. The criteria for evaluating whether a patient has the necessary capacity to consent are stipulated in chapter 4 of the Act. This new legislation is limited to somatic health-care. In the area of mental illness, coerced intervention is sanctioned separately under the Mental Health Care Act.
63.  The purpose of the new provisions is to provide necessary health care in order to prevent significant harm to health and to prevent and limit the use of force. The health care must be provided in such a way that it ensures respect for the individual’s physical and mental integrity and should as far as possible be in keeping with the patient’s right to self-determination.

64.  Before health care to which the patient objects may be provided, attempts must have been made to gain the patient’s confidence, unless it is obvious that such attempts are pointless. If the patient maintains his objection, or if the health personnel know that the person concerned is very likely to maintain his objection, an administrative decision may be made regarding health care if failure to provide health care may lead to significant harm to the patient’s health, the health care is deemed to be necessary, and the measures are proportionate to the need for health care. Even if these conditions are fulfilled, health care may only be provided when, after an overall assessment, this clearly appears to be the best solution for the patient. 

65.  Administrative decisions regarding health care pursuant to this chapter may only be made for up to one year at a time. The Act also stipulates provisions regarding the right of the patient and others to information about the decision, the right to complain about the decision etc. If a health care decision is not appealed and the health care continues, the County Board of Health Supervision must, when three months have elapsed since the decision was made, of its own volition assess whether there is still need for the health care.

Use of coercive measures towards mentally retarded persons 

66.  As mentioned in paragraph 70-71 of Norway's fifth periodic report, the Storting, by Act of 19 December 2003 No 134 added a permanent chapter 4A to the Act relating to Social Services. The chapter contains provisions relating to the rights of, and the restriction and control of the use of coercion and force towards, certain categories of mentally retarded persons. 

67.  The use of coercive measures is being followed closely by the offices of the county governors and the Norwegian Board of Health Supervision. The legislation is under evaluation by the Norwegian Directorate of Health. The use of coercive measures has been reviewed by Nordland Research Institute and the findings are presented in NF-report No 1/2008. 

Deprivation of liberty in connection with mental health care 

68.  Reference is made to Norway’s fifth periodic report paragraph 87-97. Some amendments to the Mental Health Care Act came into force on 1 January 2007. The main amendments are as follows:

69.  Prohibition against transfer from voluntary to compulsory mental health care: According to section 3-4 the prohibition does not apply in cases where discharge means that the patient constitutes an obvious and serious risk to his or her own life and those of others. In connection with supervision, a written account must be sent to the supervisory commission drawing particular attention to the fact that a decision regarding transfer has been made.
70.  Segregation: According to section 4-3 an administrative decision on segregation shall be made if segregation is maintained for more than 24 hours. Before the amendment the limit was 48 hours.
71.  Serious eating disorder: According to section 4-4 nutrition can, as part of the treatment of a patient with a serious eating disorder, be given without the consent of the patient, provided that this is considered to be absolutely necessary. 
Coercion in mental health-care - changes in practice 

72.  Coercive treatment of mental illness, emergency ward and safety measures have been the object of special attention from the authorities since 2006, but will still need further follow-up from the health authorities and the treatment system.

73.  Although the validity of data is questionable, international statistics indicate a high frequency of use of coercion in mental health-care in Norway compared to other countries. Variations in reported data between and within the Norwegian health regions clearly show a potential for reducing the amount of coercive admission and treatment.

74.  “The Action plan for reduced and controlled use of coercion in mental health-care” was launched in June 2006. The plan has four main goals: Increased voluntariness, safeguarded use of coercion, increased knowledge and better documentation on the use of coercion.

75.  In 2008 a national network for development of knowledge and for research on the use of coercion in mental health-care was established at the University of Tromsø. The project ”User-oriented alternatives to coercion” carried out by SINTEF Health in cooperation with 6 emergency wards, was finished in 2008. The project has shown promising possibilities for reducing coercive treatment in hospitals. Measures have also been taken to improve documentation of coercion, inter alia the new guidelines for registration of patient decision-making applied in the electronic patient journal. An autonomous working group has evaluated the need for the treatment criterion in the Norwegian Mental Health Care Act. The group has also reviewed and elaborated the action plan mentioned above. The group expresses concern about the high and varying figures for the use of coercion in Norway and has proposed several measures to be taken by the health authorities and treatment units. The Ministry of Health and Care Services has launched a process for following up the report.

Protection of whistle-blowers in psychiatric institutions 

76.  In a shadow report to Norway’s fifth report several Norwegian Human rights’ organizations recommend that whistle-blowers in psychiatric institutions should be given extra protection against negative sanctions.

77.  On 1 January 2007 new general provisions in the Working Environment Act concerning the protection of whistle-blowers entered into force. These provisions in the Working Environment Act apply to all employment relationships. According to Section 2-4 an employee has a right to report censurable conditions at the undertaking. The employee is to follow an appropriate procedure when such a concern is being raised. In any case, the employee has the right to report in accordance with the duty to report censurable conditions or the undertaking’s routines for reporting such conditions. The same applies to reporting to supervisory authorities or other public authorities. According to the provision the employer has the burden of proof that a report has been made in breach of the provision. 

78.  Section 2-5 states that retaliation against an employee who makes a report pursuant to Section 2-4 is prohibited. If the employee submits information that gives reason to believe that such retaliation has taken place, it shall be assumed that retaliation has taken place unless the employer substantiates otherwise. This applies correspondingly to retaliation against an employee who makes known that the right to report pursuant to Section 2-4 will be invoked, for example by providing information. Anyone who has been subject to retaliation in breach of these provisions may claim compensation without regard to the fault of the employer. 

Children of persons suffering from mental illness, substance abuse problems or serious illness 

79.  Children of persons suffering from mental illnesses, substance abuse problems and of those suffering from serious illnesses in general are vulnerable and in need of particular attention and follow-up by care providers. In order to strengthen the legal position of children of the above-mentioned patients, the Government has initiated changes in the Patient Rights Act expected to enter into force in 2010.

Experimental treatment and clinical trials 

80.  Act of 20 June 2008 No 44 on medical and health research (the Health Research Act) was enacted by the Storting 5 June 2008 and came into force 1 July 2009. The purpose of the Act is to promote good and ethically sound medical and health research. The Act applies to all medical and health research on human beings, human biological material or personal health data. A research project must be approved in advance by a regional committee for medical and health research ethics. 

81.  According to the Health Research Act, consent must be obtained from participants in medical and health research, unless otherwise laid down in law (Section 13). Consent must be informed, voluntary, express and documented. The patient must be given information concerning the purpose, methods, risks, discomfort, consequences and any other information of significance for the validity of the consent. Consent to take part in a research project may be withdrawn at any time. 

82.  For a research participant who is legally incapacitated, physically or mentally incapable of giving consent or is a minor, an informed, voluntary, express and documented consent must be obtained from a legally authorised representative. Research including people who lack competence to consent may only be done if the potential risks or disadvantages for the person are insignificant, the individual involved is not averse to it and there is reason to assume that the results of the research may be of use to the person concerned or other people with the same age-specific disorder, disease, injury or condition. For minors, it is in addition a requirement that similar research cannot be done on people who are not minors. And for people who lack competence to consent, it is a requirement that there is no reason to believe that the person concerned would have been averse to participating in the research project if they had had the capacity to consent, and that similar research cannot be done on people who have the capacity consent. 
Health care in prisons 

168.  Prisoners have the same patient rights as the population in general, limited by security restrictions only. Surveys made in Norwegian prisons reveal a significantly higher frequency of mental disease symptoms within the prison population than in the general population. Occasionally, problems arise concerning the provision of satisfactory assistance to prisoners with acute mental illnesses, and Norway has, as a result, received criticism from the European Committee for the Prevention of Torture (CPT).
169.  The Government’s aim is to provide adequate treatment for prisoners with mental problems as well as for prisoners with problems concerning substance abuse. There are currently five to six prisons where a health care service for prisoners with mental diseases is provided within the prison facilities. In the remaining prisons, community mental health care services come to the prisons by appointment or the prisoner is transported to an outside clinic. 

170.  Close cooperation between the justice and health care authorities has been established to strengthen the treatment program availability for prisoners with mental diseases. The need for separate resource departments for this group of prisoners is also being examined at this time.

171.  Special measures are taken by the health and justice authorities in order to meet certain health challenges among prisoners. Some examples are:

· In the course of 2009 a total of 9 units for coping with substance abuse will be established in Norwegian prisons. 

· The opportunity to serve a sentence in health-care institutions providing treatment for drug abuse and mental illness will be strengthened further.

Article 16 

186.  Legal capacity is today merely regulated in the Act on legal guardianship 22nd April 1927 and in the Act on legal incapacity 28th November 1898. In White Paper No 110 (2008-2009) the Government has put forward a bill with a proposal of a new Act on guardianship. This new law will replace the existing acts from 1898 and 1927. 
187.  The proposed act marks a distinct shift in attitude towards persons with special needs, mental diseases or disabilities. The act stresses that such vulnerable persons are not just “objects” of charity and social protection, but also persons with rights, who are capable of claiming those rights and making decisions for their lives based on their free and informed consent as far as possible. The proposed act also identifies areas where adaptations have to be made for these persons to effectively exercise their rights. According to the proposal it will be possible to legally incapacitate a person, but never to a greater extent than absolutely necessary and always tailored to the person’s circumstances. Also, when a person is legally incapacitated in a certain field, it is stressed that the person shall be heard and that the wishes and preferences of the person shall be taken into account as far as possible. The person himself shall also be entitled to effective access to the courts to claim alterations or abolishment of the incapacity-order. 

188.  The proposed legislation is also meant to fulfil the obligations in the Convention on the Rights of Persons with Disabilities, which entered into force 3rd May 2008. It is in particular the Convention article 12 and 13 that are relevant in this respect.
250.  A new Anti-Discrimination and Accessibility Act, giving protection against discrimination on the ground of disability, entered into force on 1 January 2009, cf. the Core Document paragraphs 207 to 214. An English translation of the Act is enclosed (appendix 2). 
251.  In May 2009 the Government presented its Action plan for universal design and increased accessibility 2009-2013, see the Core Document paragraphs 244 to 245. 

252.  Norway signed the UN Convention on the Rights of Persons with Disabilities on 30 March 2006. Ratification of the convention will require amendments in legislation, and the Government is now assessing these issues. The Government is planning to present its proposal for ratification to the Storting in 2010. Norway has not signed the optional protocol. The question of signature/ratification is under consideration.
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KUWAIT

State Report
State Report
42.
The legal analysis paper identifies the articles of the Constitution and the main domestic laws and regulations on criminal justice. It examines each article and compares the provisions in the analysis with the corresponding entry in the list of rights. The laws reviewed were: the Code of Offences and Penalties; the Code of Criminal Procedures; the Department of Prisons Regulation Act; the implementing regulation for the Department of Prisons Regulation Act; the Judicial Authority Act; the Civil Code; the Code of Pleadings; the Law Profession Regulation Act; the Children’s Rights Act; the Juvenile Welfare Act; the Civil Code; the Disabled Persons Welfare Act; the Abduction and Highway Robbery Act; the Code of Military Offences and Penalties; the Press and Publications Act; the implementing regulation for the Juvenile Welfare Act; and the Act to Counter the Trafficking and Illegal Use of Drugs and Psychotropic Substances. The analysis also looked at how far the principle of equality before the law was applied to women, children and persons with disabilities.

Article 14

Paragraph 4: Procedures to take account of the age of juvenile persons and the desirability of promoting their rehabilitation

201.
The amendments cover several articles on the rights of children in conflict with the law. Such children must be afforded treatment which safeguards their dignity, strengthens their respect for the rights of others, takes account of the difference in the level of criminal responsibility based on the age of the child and promotes children’s social reintegration. Four new articles were added to the draft Act. Article 1 bis defines a juvenile, for the purposes of the Act, as any person who was over 10 and under 18 when he or she was at risk of delinquency or was considered a danger to society or committed an unlawful act. Article 4 bis defines a juvenile at risk of delinquency as a person who: (a) commits, participates in or facilitates the commission of any act defined in the Code of Offences and Penalties as a criminal offence; (b) commits an act associated with prostitution, indecency, depravity, immorality, gambling or drugs, or knowingly works for someone involved in such activities. In all events, the measures prescribed in article 36 of the Act will be imposed on juveniles below the age of 15. If the juvenile is over 15, the penalties in article 37 will be imposed. Article 12 bis states that in an investigation into an assault on a juvenile testimony must be taken from the victim, in the presence of a social worker, at the home of the parents, legal guardian or testamentary tutor or at a juvenile rehabilitation and welfare home. Article 46 bis of the regulation sets out the rules on the following matters:

(a)
The working methods of social workers, experts and monitors;

(b)
The procedures for transferring and accompanying minors from one area to another in Yemen and abroad;

(c)
The conditions for granting leave and visit rights;

(d)
The procedures for transferring minors with psychological disorders, mental impairments or disabilities to treatment centres.
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