Disability-analysis of Country Report Task Forces 

 103rd Session (17 October-4 November 2011)

This analysis has been made by the International Disability Alliance (IDA)

From 17 October to 4 November 2011, The Human Rights Committee Task Forces will consider the following State reports: Armenia; Lithuania; Kenya; and Cape Verde  (This country is examined in the absence of a report).
All Reports available at  http://www2.ohchr.org/english/bodies/hrc/hrcs103.htm   
I. SUMMARY
ARMENIA
CCPR ratification: 1993
Armenia ratified the Convention on the Rights of Persons with Disabilities on 22 September 2010.

Click here for the references to persons with disabilities in State report.

LITHUANIA
CCPR ratification: 1991
Lithuania ratified the Convention on the Rights of Persons with Disabilities and its Optional Protocol on 22 August 2010.

Click here for the references to persons with disabilities in State report.

KENYA
CCPR ratification: 1972
Kenya ratified the Convention on the Rights of Persons with Disabilities on 19 May 2008.

Click here for the references to persons with disabilities in State report.

CAPE VERDE (in the absence of a report)
CCPR ratification: 1993
Cape Verde signed the Convention on the Rights of Persons with Disabilities on 30 March 2007, but has not yet ratified it.

II.  EXCERPTS FROM STATE REPORTS THAT INCLUDE REFERENCES TO PERSONS WITH DISABILITIES
ARMENIA
State Report

155.
In this case, Article 14.1 of the Constitution shall have direct application, according to which everyone shall be equal before the law, and discrimination on the grounds of gender, race, colour, ethnic or social origin, language, religion, genetic features, outlook, political or other views, membership to a national minority, property status, birth, disability, age or other circumstances of a personal or social nature shall be prohibited.
192.
At the same time, it is prohibited to employ firearms against women with obvious signs of pregnancy, persons with obvious signs of disability, and minors (except for cases of armed or group attacks dangerous for the life of citizens, and armed resistance), as well as during considerable gatherings of people when other persons may suffer from employing firearms. Moreover, the law enforcement officer is entitled to remove the firearm from the holster and prepare it for an action if he or she finds that the existing situation may require employing a firearm pursuant to law; the employee shall have the right to employ a firearm without prior notification in case of any attempt by the person being arrested to approach the law enforcement officer (by violating the distance demanded by the officer) executing the arrest with the firearm removed from the holster, to make an unexpected abrupt movement without permission, to reach his hands into his pockets, or to reach for the firearm. According to the aforementioned laws, law enforcement officers are obliged to seek to minimize the damage inflicted on the offender taking into consideration the nature of the offence, the extent of danger posed by the action and by the offender to the public, and the extent of disobedience and resistance shown, as well as provide the persons who have received bodily injuries, including the offender, with first medical aid. 
227.
The provision laid down by Article 7 of the Covenant that no one shall be subjected without his free consent to medical or scientific experimentation, has been incorporated into the Constitution of the Republic of Armenia and a number of other legal acts. In particular, Article 17 of the Constitution of the Republic of Armenia directly prohibits subjecting a person to scientific, medical and other experimentation without his or her consent. This is of utmost importance taking into account that the mentioned prohibition, being laid down in the Constitution of the country as a norm of supreme legal force, may not be amended or bypassed through another legal act, except for the Constitution itself.

228.
Such a prohibition is also laid down in Article 6 of the Law of the Republic of Armenia “On psychiatric treatment”, which sets out the rights of persons with mental disorders. In particular, according to the mentioned Article, persons with mental disorders have a right to give consent to and refuse therapeutic methods and agents at any stage where such are applied for scientific or experimental purposes, and are accompanied with photo and video recording and film shooting. Under Article 127 of the Criminal Code of the Republic of Armenia, criminal liability is imposed for subjecting a person to medical or scientific experimentation without free expression of his or her will, as well as without informed and properly formulated consent. Such acts are punishable by a fine in the amount of 200-fold to 400-fold of the minimum salary, with or without deprivation of the right to hold certain positions or to engage in certain activities for a maximum term of three years. Part 2 of the same Article sets out the following aggravating circumstances for the mentioned offence: (1) against a helpless person, (2) against a person in financial or other dependence upon the offender, and (3) against a minor. In the mentioned cases a heavier liability is imposed: imprisonment for a term of one to three years, with or without deprivation of the right to hold certain positions or to engage in certain activities for a maximum term of three years. The same act that has been committed by an organized group or has negligently caused grave consequences is punishable by imprisonment for a term of two to six years, with or without deprivation of the right to hold certain positions or to engage in certain activities for a maximum term of three years (Article 127 (3) of the Criminal Code). 

229.
Pursuant to Article 6 of the Penitentiary Code of the Republic of Armenia, the execution of a sentence, as well as imposition of compulsory medical measures combined with execution of the sentence, must not be accompanied by physical violence against a person, as well as such actions, which may lead to socio-psychological degradation of the person. No person deprived of liberty upon a judgment may be subjected to torture or other cruel, inhuman or degrading treatment or punishment. No circumstance may serve as a ground for justifying torture or other cruel, inhuman or degrading treatment or punishment.

345.
Discrimination concerning the rights, freedoms and duties based on gender, race, color, ethnic or social origin, genetic features, language, religion, outlook, political and other views, belonging to a national minority, property status, birth, disability, age, or other circumstances of personal or social nature, shall be prohibited. 

Article 26

608.
As already stated, Article 14.1 of the Constitution prescribes equality of all before the law and proscribes discrimination on the grounds of gender, race, color, ethnic or social origin, genetic peculiarities, language, religion, outlook, political and other opinions, belonging to a national minority, property status, birth, disability, age or other personal or social circumstances. 
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LITHUANIA
State Report

36.
 On 1 December 1998, the Seimas passed the Law on Equal Opportunities for Women and Men, which came into force on 1 April 1999. On 20 April 1999, the Seimas appointed the Ombudsman for Equal Opportunities for Women and Men; on May 25, it established the Office of the Ombudsman for Equal Opportunities for Women and Men and approved the Statute of the Office. The scope of action of the Ombudsman for Equal Opportunities has expanded since 2004 – it now includes investigation of complaints about discrimination and harassment on the grounds of gender, race, national background, language, origin, social status, religion, convictions or opinions, age, sexual orientation, disability, ethnic origin, religion. In the period from 4 May 2004 to 31 December 2008, the Ombudsman for Equal Opportunities has issued, within his remit, 178 recommendations to public and private sector institutions to discontinue actions that violate the principle of equal opportunities and/or to replace or cancel a related act, as well as other recommendations concerning the implementation of equal opportunities in various areas. 80% of the Equal Opportunities Ombudsman’s recommendations were implemented.
116. 
Lithuanian laws provide for a possibility to lodge a complaint to relevant independent public authorities against actions performed by police officers. Complaints about misconduct by police officers or police institutions may be lodged with the following institutions: 1) prosecutor’s offices, 2) Ombudsmen of the Seimas of the Republic of Lithuania, 3) Equal Opportunities Ombudsman, and 4) administrative courts. Article 169 of the Code of Criminal Procedure (CCP) of the Republic of Lithuania sets that, having received a complaint, application or notification about a committed criminal act or having found elements of the criminal act himself, the prosecutor shall immediately institute a pre-trial investigation. .. The Equal Opportunities Ombudsman appointed by the Seimas of the Republic of Lithuania investigates complaints about direct and indirect discrimination and harassment on the grounds of gender, age, sexual orientation, disability, racial or ethnic origin, religion or beliefs. Complaints may be lodged with the Equal Opportunities Ombudsman by any natural or legal person. 

185. 
The Code of Enforcement of Sentences lays down that the following basic principles must be respected in enforcing sentences: humanism, individualisation, justice, and progressive serving of sentences. The procedure and conditions of enforcing sentences does not make distinctions on the grounds of origin, gender, social or financial status, nationality or race, political beliefs or membership in a political party, education, language, religious and other beliefs, genetic characteristics, disability, sexual orientation, type and nature of occupation, place of residence or other factors other than those laid down in legislation of the Republic of Lithuania.

272. 
On 1 March 2010, a new version of the Law on the Protection of Minors Against the Detrimental Effect of Public Information came into force; the Law establishes the criteria under which public information is deemed to have a detrimental effect on physical, mental, intellectual and moral development of minors (persons under the age of 18 years), the procedure for the dissemination of such information, the rights, duties and liability as well as participation of producers and disseminators of public information, journalists, and institutions carrying out supervision of their activities. Under the Law, information (i) in which criminal acts are presented positively or criminals are idealised, (ii) which relates to the imitation of criminal acts, (iii) which degrades human dignity, (iv) which humiliates a person on the grounds of nationality, race, gender, origin, disability, sexual orientation, social status, language, religion, beliefs, views or on any other grounds, (v) which distorts family relations and expresses contempt for family values, are attributed to information having a detrimental effect on minors.

352. 
In the period covered by this Report, the Office of the Ombudsman for Children conducted the following overviews: 

(m)
on the situation and problems of disabled children in Lithuania;

Back to top
KENYA
State Report

21. The Parliament of Kenya is vested with the power to enact legislation. In the field of human rights, Parliament has established the following institutions:

• National Council on Persons with Disabilities (NCPD) 

59.
Other challenges include general and legal illiteracy among the citizens, lack or inadequacy of resources, negative attitudes towards the institutions among citizens and marginalization of certain sections of the citizenry, particularly women, children and persons with disabilities, through insensitive laws, legal procedures, institutional and general social practice. In addition, advocates who may assist citizens to use the institutions effectively are concentrated in the major urban areas and are expensive to retain.

92.
The Proposed New Constitution, reflects the desire by the Government and Kenyans to prohibit discrimination including addressing the problem of marginalization. Discrimination is given a very wide meaning where “The state shall not discriminate directly or indirectly against any person on any ground, including race, sex, pregnancy, marital status, health status, ethnic or social origin, colour, age, disability, religion, conscience, belief, culture, dress, language or birth”. This provision goes further to make provisions for affirmative action programmes and policies designed to benefit individuals or groups who are disadvantaged, whether or not as a result of past discrimination.

96.
Employment Act 2007 (Act No. 11 of 2007) contains elaborate provisions aimed at protecting persons from discrimination in the employment sphere. The Act prohibits discrimination in employment within three main aspects: (i) promotion of equality of opportunity in employment; (ii) elimination of discrimination in any employment policy or practice, including against prospective employees based on their race, color, sex, ethnic origin, HIV status, disability, pregnancy; and (iii) the payment of equal remuneration for work of equal value [Section 5, Employment Act 2007]. The Act further mandates the Minister for Labour to promote and guarantee equality of opportunities in employment for all persons including migrant workers and members of their families who are lawfully in the country.

Persons with Disabilities Act

99.
Kenya ratified the United Nation Convention on the Rights of People with Disability in May, 2008. The Persons with Disabilities Act is under review to ensure that the provisions of the Convention are fully domesticated. The council for Persons with Disabilities has been fully operationalized to oversee the implementation of the obligations that Kenya has signed to under the Convention. The Council also has the mandate ensure that the National Fund for the Disabled of Kenya, an endowment fund established under the Perpetual Succession Act Cap 164 of the Laws of Kenya, utilizes it income for the benefit of the disabled persons within Kenya.

105.
The 10th Parliament of Kenya has also through its new Standing Orders adopted in 2008, established a new Parliamentary Select Committee on Equal Opportunities. The Committee is mandated to monitor and promote measures designed to enhance equality and improvement in the quality of life and status of all Kenyans. It will inquire into and report on all matters relating to discrimination and marginalization of groups on the basis of gender, age, disability, health status, ethnic, racial, cultural or religious background or affiliation and make proposals, including legislative proposals, for the protection and promotion of the welfare of the affected persons and groups.

109.
The Constitutive legislations of certain national institutions also make it mandatory to have at least one third representation of women in their composition. This ensures equalization of opportunities for all individuals, to facilitate mainstreaming of equality and non-discrimination and to monitor the implementation of mechanisms aimed at ensuring non-discrimination. Some of these institutions include: the Kenya National Commission on Human Rights, the National Commission on Gender and Development, the National Council of Persons with Disabilities and the National Aids Control Council.

129.
Several institutions have also been established to ensure the equality of opportunities for all individuals, to facilitate mainstreaming of equality and non-discrimination and to monitor the implementation of mechanisms aimed at ensuring non-discrimination. These include the Kenya National Commission on Human Rights, the National Commission on Gender and Development, the National Council of Persons with Disabilities and the National Aids Control Council.

173.
In the exercise of the right to freedom of expression, every person shall respect the rights and reputation of others. The “limitations of the rights and fundamental freedoms”, including freedom of expression, are contained in article 27 (4) which states that: the State shall not discriminate directly or indirectly against any person on any ground, including race, sex, pregnancy, marital status, health status, ethnic or social origin, colour, age, disability, religion, conscience, belief, culture, dress, language or birth.

184. Section 34 (2) of the broadcasting regulations also states that in considering aprogramme code submitted by broadcasters to the Communications Commission of Kenya for its approval, the Commission shall have regard to specified standards and rules in relation to, among other things, individual rights, privacy, discrimination and personal attacks and whether the programming is likely to incite, promote hatred or vilify any person or community on the basis of ethnicity, race, gender, religion, culture, age or disability.

203.
These provisions are a milestone for the most vulnerable and marginalized persons in Kenya in ensuring participation in public life, particularly women, persons with disabilities and minority groups. This echoes one of the outstanding cases brought under Section 84 of the current Constitution, Rangal Lemeiguran & Others v. Attorney General and others, commonly known as the Ilchamus case where the Ilchamus, a minority group in Kenya, sought for a declaration from the Court for a special nomination seat in the National Assembly. The applicants argued that their rights as enshrined in the Bill of Rights, including the right to equal treatment and participation in public life, would continue to be violated if they did not have representation in Parliament.
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