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Suggestions for disability-relevant recommendations to be included in the Concluding Observations

Human Rights Committee 99th Session (12 to 30 July 2010)

The International Disability Alliance (IDA) has prepared the following suggestions for the concluding observations, based on references to persons with disabilities to be found in the Human Rights Session 99th Session reports.  
CAMEROON

State Report
Article 16: Recognition as a person before the law

479. In Cameroon everyone is recognised as a person before the law. Nonetheless, Cameroonian law imposes a restriction upon certain categories of persons such as minors or those suffering from mental disorder.

480. Under civil law, infants and lunatics have no rights and obligations in contract. A contract made by a minor or by a person alleged to have been mentally defective at the time of its making has no legal effects.

481. Cameroonian law, however, permits these categories of persons to be represented in proceedings. Hence, the CPC stipulates: 
“(1) … an infant or any other person who has lost his legal capacity may not by himself make a claim before the court. He may do so only through his legal representative (committee or next friend).

(2) A civil action instituted against someone who in law has no legal capacity shall be instituted through his legal representative (guardian ad litem), without involving the estate of the latter.”
Recommendations from IDA
· To consider ratifying the Convention on the Rights of Persons with Disabilities and its Optional Protocol.
· To adopt necessary measures to ensure recognition of the legal capacity of all persons with disabilities, in particular to ensure that disability does not disqualify any person from exercising his or her legal capacity autonomously, and to ensure that persons with disabilities have access to support that they may need to enjoy this right on an equal basis with others.

COLOMBIA

State report
591. The new Code for Children and Adolescents, Law No. 1098 of 2006, elaborates on the subject of the rights of children and adolescents with disabilities and addresses it from different perspectives, establishing that this population is entitled to enjoy a full quality of life and that the State should provide the necessary conditions to enable them to fend for themselves and become integrated into society.

592. A measure recently passed is Law No. 1145, 2007, organizing the National Disability System, which aims to foster the formulation and implementation of public policy on disability, in coordination with public agencies at the national, regional and local levels, organizations of disabled persons and persons in situations of disability, and civil society in order to promote and guarantee their fundamental rights within the framework of human rights.

631. The National Disability Plan and the mission of the Vice-Presidency to promote and ensure respect for human rights of people with disabilities have given rise to the Human Rights and Disability Programme of the Vice-Presidency.

632. It seeks to promote respect and protection of civil and political, social, economic and cultural rights of people with disabilities by fostering the elimination of barriers that impede the full exercise of their rights and by supporting processes of effective and non-discriminatory social inclusion.

Recommendations from IDA
· To consider ratifying the Convention on the Rights of Persons with Disabilities and its Optional Protocol.
· To adopt a global strategy to ensure that children and adolescents with disabilities can exercise their rights on an equal basis with others and guarantee their full integration into society as well as eliminate discriminatory attitudes towards persons with disabilities. 

· To review and amend where necessary the national legislation on disability to ensure that national policies is in line with the Convention on the Rights of Persons with Disabilities.
ESTONIA
State Report
169. Persons may be deprived of liberty only in the cases and pursuant to procedure provided by law, whereas law in this context means legislation adopted by the parliament. Article 20 of the Constitution provides an exhaustive list of cases in which deprivation of liberty is permitted. The bases for deprivation of liberty under criminal procedure and misdemeanour procedure in the Estonian legal order are provided by the Code of Criminal Procedure while the Mental Health Act establishes bases for deprivation of liberty for the purposes of psychiatric treatment.

Mental health

189. The area of application of Article 9 also includes patients with mental disorders. The Committee recalled the obligation in Article 9, paragraph 4 of the Covenant to enable persons detained for mental health reasons to initiate proceedings in order to review the lawfulness of his/her detention. Estonia was asked to furnish additional information and take steps to bring this legislation into conformity with the Covenant.

190. Pursuant to Section 3 of the current Mental Health Act (version of 4 February 2006), the treatment of a person with a mental disorder without his or her informed consent or the consent of his or her legal representative is permitted only in the cases provided for in Sections 11 and 17 of this Act. Pursuant to Section 11 (1) of the Mental Health Act, a person is admitted to the psychiatric department of a hospital for emergency psychiatric care without the consent of the person or his or her legal representative, or the treatment of a person is continued regardless of his or her wishes (hereinafter ‘involuntary care’) only if all of the following circumstances exist:

• The person has a severe mental disorder which restricts his or her ability to understand or control his or her behaviour

• Without inpatient treatment, the person endangers the life, health or safety of himself or herself or others due to a mental disorder

• Other psychiatric care is not sufficient

191. Pursuant to Section 11 (2), involuntary care may be applied only on the basis of a court ruling. Involuntary care may be applied without a court ruling if this is an emergency requirement to protect the person himself/herself or the public and obtaining a court ruling within a sufficient time is not possible. Pursuant to Section 11 (3), the decision to apply involuntary care is made by the psychiatrist of the psychiatric department upon arrival of the person in the psychiatric department or promptly after carrying out a medical examination of a

person being treated on voluntary basis if the need for involuntary care becomes evident during examination. Such decisions should be documented pursuant to the procedure established by the Minister of Social Affairs. The date of documenting the decision is deemed to be the commencement of involuntary inpatient treatment. Involuntary care may be applied on the basis of such decision for a period of 48 hours after the start of involuntary care.

194. Pursuant to Section 13 (2), the duration of the involuntary care in the psychiatric department of a hospital may exceed 48 hours only with the authorisation of a court. Consequently, the current version of the Act no longer enables detaining a person for 14 days without court authorisation, which was a concern for the Committee on the earlier version.

196. The Supreme Court has reviewed appeals from persons who have been placed in involuntary care. This fact itself indicates, inter alia, that a person has the right to initiate proceedings to review and contest the lawfulness of his/her detention. In the ruling of 3 October 2007 in civil matter 3-2-1-83-07, the Supreme Court has confirmed that Article 21 of the Constitution applies in addition to detention of persons in criminal proceedings also to deprivation of liberty in other proceedings, incl. placing a person in a closed institution. If the basis for placing a person in a closed institution is a mental disorder, the condition of the person should be taken into account when informing the person of the reason of deprivation of liberty. Therefore, the Mental Health Act and the Code of Civil Procedure prescribe prompt authorisation of deprivation of liberty in a court (within 48 hours), appointing a representative to the person and (prompt) hearing of his or her close persons. In the opinion of the Chamber, the

rules specified in the Mental Health Act and the Code of Civil Procedure do not violate the rights of a person guaranteed in Article 21 of the Constitution.

417. Persons who are under 18 years of age (minors) and persons who due to mental illness, mental disability or other mental disorder are permanently unable to understand or direct their actions, have restricted active legal capacity. If a guardian has been appointed to such a person by a court, the person is presumed to have restricted active legal capacity. (Pursuant to 520 of the CCiP, if this is necessary in the interests of the person, the court shall appoint a representative to an adult with restricted active legal capacity in a proceeding for appointment of a guardian (proceeding on petition).
Short-term objectives of the Strategy for the Protection of Child Rights
592. In Part II of the strategy, emphasis is laid on the objectives associated with satisfaction of the special needs of children.

2.2 Creation of measures for involvement of disabled children in society.

Recommendations from IDA
· To consider ratifying the Convention on the Rights of Persons with Disabilities and its Optional Protocol.
· To adopt effective measures, including rescinding legislation where necessary, to eliminate deprivation of liberty based on mental disorder, and ensure that mental health care be provided only on the basis of free and informed consent of the person concerned.

· To repeal the provisions in legislation that limit legal capacity on the basis of mental disability and any other mental disorder and ensure that persons with disabilities have access to support that they may need to enjoy their right on an equal basis with others

ISRAEL

State Report
211. Since the submission of Israel’s previous periodic report, there has been an increase in the number of involuntary commitments to psychiatric hospitals. Involuntary commitments currently constitute 24% of all commitments, as opposed to 17.6% in 1996. This rise can be attributed to the enactment of the Patient Rights Law 5756-1996. The law notably increased awareness of the necessity to obtain a patient’s rational consent to hospitalization, or an adequate legal substitute. Thus, statistics relating instances where the patient was hospitalized involuntarily are now more accurate.

212. The number of beds assigned for psychiatric hospitalization has decreased from 6,713 beds in 1996 to 5,352 in 2005. This may be attributed to the fact that a growing number of patients are referred to geriatric hospitals, hostels, and other alternatives provided by the community. 213. On July 26, 2007, the Haifa District Court accepted an appeal to the decision of the District Psychiatric Committee in the “Tirat Hakarmel” Mental Health Center which issued a hospitalization order based on the Mentally Ill Patients Treatment Law 5751-1991, (the “Mentally Ill Patients Treatment Law”) without granting the Petitioner the right to a legal hearing (Haifa D.C. Appeal 001036/07 Anonymous v. the District Psychiatric Committee in the “Tirat Hakarmel” Mental Health Center).
214. The Court held that the petitioner has the right to a legal hearing before any decision is made regarding his case. It concluded that the right of the petitioner was violated and that the District Psychiatric Committee operated contrary to the law. The Court held that the hospitalization order remain valid for another seven days to allow the District Psychiatrist to operate according to the powers provided to him by the Mentally Ill Patients Treatment Law. Because the petitioner did not request his immediate release, and in order to avoid causing further damage, the Court held that the immediate release of the petitioner would not be beneficial.

318. In 2004, the Mentally Ill Treatment Law was amended to include a  provision concerning the right of coercively hospitalized patients to be legally represented in psychiatric committee hearings, when re-evaluating their hospitalization period. The PDO is now responsible for the legal representation of patients hospitalized according to a court order following a criminal procedure opened against them. During 2006, the PDO completed the extension of its legal representation to cover all mental health hospitals and clinics throughout the country, offering representation to 550 patients, of whom 450 were registered during 2006 alone.

345. The Law
 also determines the level of comprehension and consent needed from minors and people with mental and intellectual disabilities in order to conduct a physical search. An officer will not conduct a physical search or examination of minors and people with mental and intellectual disabilities, unless in addition to the written consent of that person, he receives a further consent from that person’s guardian. If the person does not have a guardian, he may request the courts to appoint him one. 

522. The Civil Service. As mentioned in Israel’s previous periodic report, minorities and underrepresented populations such as women, the disabled, and the Arab, Druze and Circassian population shall be represented according to their proportion in the eligible work force population under the Civil Service (Appointments) (Amendment No. 11) (Proper Representation) Law, 5760-2000. The civil service must maintain appropriate representation regarding appointments of minority groups, as well as in the distribution of professional ranks with regard to specific circumstances.

Recommendations from IDA
· To consider ratifying the Convention on the Rights of Persons with Disabilities and its Optional Protocol.
· To abolish all legal provisions authorizing involuntary commitments to psychiatric hospitals and involuntary mental health treatment.

· To eliminate the practice of coercive medical measures and compulsory confinement in mental health facilities.

· To adopt measures to ensure that having a disability does not disqualify any person from exercising his or her legal capacity autonomously, and to ensure that persons with disabilities have access to support that they may need to enjoy their right on an equal basis with others. 

� On September 19, 2005 the Criminal Procedure (Enforcement Powers – Physical Search of a Suspect) Law, 5756-1996.








