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I. INTRODUCTION
1. In September 2009 the Government of Spain appointed CERMI as the independent monitoring body to promote, protect and oversee the application of the Convention, in compliance with article 33.2 of the International Treaty.    

2. CERMI has drawn up the Alternative Report on the situation of the Human Rights of persons with disabilities in Spain 2010, to analyse how far the rights and principles included in the United Nations International Convention on the Human Rights of Persons  with Disabilities are being applied and respected (hereinafter CRPD). In the procces of elaboration if this repport CERMI has count with the support of the Institut de Drets Humans de Catalunya (IDHC)
.
3. The main objective of this analysis is to offer complementary information to that provided by the Government for the CRPD Committee of Experts in order to offer some concluding observations to help towards the better implementation of the Convention and the respect of all human rights and essential freedoms of all persons with disabilities.   
4. One of the essential aims of CERMI, as the entity which represents organized disability in Spain, with more than 5,500 associations and bodies of persons with disabilities and their families, is to defend the rights of this social group, who in this country number over four million people and who, with their families, amount to around ten million citizens.   In our attempt to achieve this aim, we have become aware of situations which constitute a violation of the rights of people with disabilities; rights which are firmly set in the Spanish Constitution (CE) and in the CRPD itself.  In drafting this report we intend to expose these violations in order to learn how to eliminate them and restore the rights of a sector of the population who are experiencing citizenship deficit. 

5. Since the Convention was passed we have worked exhaustively towards its full implementation in Spain.  In addition to this report, we wish to put at the disposal of this Committee the studies and research published in CERMI’s collections which aim to tackle from all sides the issues affecting and concerning persons with disabilities as a group. Any of these publications, amongst which is a legislative report on the impact of the Convention in our country, are at the disposal of the Committee member and may be consulted at www.cermi.es. 
II. ANALYSIS OF THE CONVENTION BY ARTICLE 

A. General Dispositions: 
Articles 1-5, 8 and 9
6. Spain has specific legislation on disability which has marked a change in the model of the development of care policies for persons with disabilities. There is a clear shift from the rehabilitative medical model to the social model included in the Convention – from the passing of Act 13/1982, of 7 April on the Social Integration of Disabled Persons (Ley de Integración Social de los Minusválidos) (LISMI) to Act 51/2003, of 2 December, on equal opportunities, non discrimination and universal accessibility of persons with disabilities (La Ley 51/2003, de 2 de diciembre, de igualdad de oportunidades, no discriminación y accesibilidad universal de las personas con discapacidad) (LIONDAU) and the Convention.   
7. However, it has not been possible to transfer the principles and rights covered under this substantive regulation to the legal system as a whole as thoroughly and there are still discriminatory clauses and policies which lack a human rights perspective which shall be covered in this report.   
8. A reflection of this lack of awareness is the fact that in the National Action Plan for the promotion and protection of human rights in Spain
, there is no human rights perspective for persons with disabilities, as it only includes disability issues in the section devoted to Social Rights.  On the same lines, the Plan’s monitoring Committee did not anticipate the inclusion of organisations which represent persons with disabilities and their families. In this regard, it is obvious that there is a lack of awareness of the principles declared under the Convention which demand a cross-sectional approach to disability to guarantee the full access and enjoyment of all human rights, which include political, civil, financial and cultural rights  

9. Protection against discrimination in Spanish legislation is not in line with the CRPD.  Protection of persons with disabilities in our country only applies to individuals who hold an administrative certificate vouching for a degree of disability above 33 percent.  This is the case both in order to gain access to particular services and benefits and also to request protection against discrimination in accordance with specific legislation
. 
10. On the date that this report was completed the Government had expressed its intention to modify anti-discriminatory
 legislation in order to extend protection against discrimination in line with the CRPD.  CERMI considers this announcement a positive one, but demand that it been seen through as swiftly as possible as, in the meantime, there is conflict with the CRPD.   

PROPOSALS FOR IMPROVEMENT
11. It is important, not only to extend protection against discrimination in line with the Convention, but also to consider the situation of those persons, who, despite having a permanent disability and obvious difficulty in accessing and exercising their rights (this can be clearly, although not exclusively, seen with regard to the right to work, or education) do not meet the requirements of the administrative concept of disability. In this regard, CERMI have already proposed that certain particularly vulnerable groups who are in a situation of legal neglect (persons with limited intelligence, for example) should receive administrative recognition, and it is necessary that the Spanish State identify situations of great vulnerability and adopt the measures needed to widen the protection of the rights of persons in a situation of disability in accordance with the CRPD.   

12. Administrative and legal protection against discrimination is not effective.  Equality before the law and the right to non-discrimination are the rights of every citizen under our Spanish Constitution (Art.14 CE). 

13. The protection of fundamental rights is covered and ensured by the right to effective legal protection (Art.53.2), by means of preferential and summary procedure and specific appeal to the Constitutional Court, called individual appeal for protection (Art. 53.2). 

14. Act 51/2003, of 2 December, on equal opportunities, non-discrimination and universal accessibility for persons with disabilities (hereinafter LIONDAU) also establishes  an administrative system of infractions and sanctions (recorded in Act 49/2007, of 26 December, establishing the regime of infractions and sanctions in matters of equal opportunities, non-discrimination and universal accessibility for persons with disabilities - Ley 49/2007, de 26 de diciembre, por la que se establece el régimen de infracciones y sanciones en materia de igualdad de oportunidades, no discriminación y accesibilidad universal de las personas con discapacidad) aimed at preventing direct and indirect discrimination on the grounds of disability. 

15. In this regard, we highlight two significant obstacles which are undermining the system for the protection of these rights: 

· In the administrative area, although it is true that Act 49/2007 on Infractions and Sanctions in matters of equal opportunities and non-discrimination was approved on a state level, there is no data to demonstrate that this infraction system is being applied since it came into effect, and therefore its efficacy is unknown
.  More than ten complaints have been presented through CERMI since this system came into effect and as yet no action has been followed through.   Furthermore, and given the regional system of the Spanish state, the lack of development of the infractions and sanctions covered by LIONDAU regionally renders this protection ineffective when the infraction is committed on a regional level.
· In the legal area the slowness of procedures occasionally causes irreparable damage. According to data from the Consejo General del Poder Judicial
 (the body which oversees the legal profession) the average length of trials in the contentious-administrative area varies between 11 and 26 months.  When referring to a violation of fundamental rights, this delay can cause irreparable damage, as in the case which is currently affecting the right to an inclusive education for children with disabilities which shall be analysed in detail in this report’s section on article 24 of the CRPD.  
	16. PROPOSAL FOR IMPROVEMENT
· Include indicators monitoring the efficacy of the protection systems following up matters both in the administrative disciplinary area and follow- up indicators in the legal area.  
· With regard to the legal protection on fundamental rights, principally in the contentious-administrative and civil areas, it is necessary to hasten processes or establish immediate protection measures (similar to injunction proceedings, for example).   

· Ensure that the system of infractions and sanctions of LIONDAU is developed on a regional level and started effectively. 
· Promote the arbitration system covered by LIONDAU.

· Extend the benefit of free justice to all situations where protection has been requested of a fundamental right which has been violated on the grounds of disability, with no financial restrictions to its application.  


17. Accessibility constitutes one of the great failures of Spanish policy on care for persons with disabilities
. Since 1982 there has been mandatory legislation on accessibility in Spain
, at least in the physical environment, which has been seldom and unequally applied. The Green Paper on disability drawn up in 2002, the last official study on accessibility, highlights the lack of compliance with the legislation and the lack of accessibility of goods, services and environments. 
18. LIONDAU improves regulation on accessibility under the terms of the CRPD but it sets unjustifiably long time periods. Nonetheless some of the legally established time periods have now expired and are still almost systematically not being met
. 
19. On passing LIONDAU the Government committed itself to approving ruling on basic conditions of accessibility and the non-discrimination of persons with disabilities with regard to the access and use of public goods and services. The deadline for passing this ruling expired in 2005 and it has still not been passed. At present, the right of access to public goods and services by persons with disabilities is not protected under the Law in Spain, therefore it is urgent that the Spanish Government complete the legal development of LIONDAU and pass the ruling on access to goods and services. 
20. Regulating and promoting accessibility is a regional and even a local competence, accessibility is not guaranteed while these rulings are not updated on a regional level.  Protection systems at both an administrative and a legal level must be appropriately regulated. 
PROPOSALS FOR IMPROVEMENT
21. It is necessary for public administrations at all levels to commit to the advancement and enforcement of laws on accessibility for persons with disabilities.  Legal obligations form a subjective right which any failure to meet should be sanctioned.  In the light of the Convention and LIONDAU, a failure to meet accessibility conditions could constitute discrimination on the grounds of disability when it hinders a fundamental right being exercised.  Strong action should be taken and appropriate sanctions made of any violation of the accessibility ruling in order to guarantee the equal opportunities declared in the Convention. 

22. Creation of Regional Councils for the Promotion of Accessibility in the autonomous regions who still do not have any.  These Councils shall perform yearly follow-up and provide information on accessibility conditions in their particular region, giving periodic reports to central Government.
B. Specific provision: Articles 10 to 30

Article 10. The right to life
23. Current Spanish legislation upholds eugenic abortion, a ruling which is discriminatory on the grounds of disability. In 2009 the Spanish Government started a process of reform of the regulation on the voluntary termination of pregnancy or abortion aimed at setting a regulation on time limits. 

24. The new Act, approved in March 2010 as Organic Act 2/2010, of 3 March on sexual and reproductive health and the voluntary termination of pregnancy (Ley Orgánica 2/2010, de 3 de marzo, de salud sexual y reproductiva y de la interrupción voluntaria del embarazo), contains regulation which is clearly discriminatory on grounds of disability, allowing longer time limits for terminating the pregnancy when it is possible that the foetus might have a disability
. 

25. The legislator recognises the foetus, while not strictly possessing fundamental rights, is a legal asset which should be the subject of constitutional protection under our legal system.  On that basis regulation has been developed in an attempt to balance the different rights at issue, establishing a time limit in which to abort the foetus, this conflicts with the convention in that the unborn child is less protected, therefore less favourably regarded, when the foetus presents with a disability.  Up to fourteen weeks gestation, the decision whether or not to abort is not associated with any prior condition or situation, it is free. From this week until the twenty-second week, terminating the pregnancy is no longer a free decision.  It is only allowed under certain conditions (“medical grounds”), one of which is the presence of a serious disability (“the risk of serious anomalies”, in legal terminology) in the foetus.

26. Recent Spanish legislation on the termination of pregnancy continues to uphold eugenic abortion, which goes against the International Convention on the Rights of Persons with Disabilities, signed and ratified by Spain.  Upholding this position on abortion, practised on the grounds of disability in the foetus, constitutes unequal treatment on the grounds of disability.    

27. Strictly following the mandates of the Convention, disability may never be a relevant issue which enables or determines unequal treatment which contravenes the rights of persons with disabilities

PROPOSALS FOR IMPROVEMENT
28. CERMI requests that the CRPD Committee clearly establish whether upholding eugenic abortion is compatible or not with the international treaty, and if it is not, urge Spain to adapt their laws to the Convention.  
Article 11. Situations of humanitarian risk and emergency
PROPOSALS FOR IMPROVEMENT
29. Regulations on situations of humanitarian risk and emergency should be reviewed in the light of the Convention to set action protocols for the care of persons with disabilities in general
. 

Article 12. Equal recognition before the law
30. Spain does not have a support system in line with the Convention. Spain’s legal system governing the legal capacity and capacity to act of persons (Articles 200 and following of the Civil Code and Civil Procedure Act - Ley de Enjuiciamiento Civil) regulates a system which restricts certain persons with disabilities’ exercising their rights by legal ruling.

31. Limiting the capacity to act is based in these cases on the existence of “illness or persistent impairments of a physical or mental nature which prevent the persons acting for themselves” (Art 200 CC). 
32. The legal system covers the substitution of the rights of persons who have been “incapacitated” and places them under a protection regime by legal ruling.  These persons may not then exercise their rights themselves, this is undertaken by a guardian who will do so in their name.   

33. Although the law contains other concepts and safeguards, there is an abuse of the substitution system which means that the rights of persons with disabilities are generally exercised via a legal representative. The experience of the organisations for persons with disabilities and their families confirms this perception, but the official data needs to be looked at which shows the number of guardianships in the total of completed proceedings, and how many of them cover the person and their assets (legal substitution for asset-based and very personal rights).
34. Spain lacks a support system for decision making in order to promote autonomy in exercising rights; this “protection system” is almost exclusively turned to when legal business (asset based) involving persons with support needs requires validation – or when their admission into a care home has been requested.  This recurring reason highlights the lack of a support system to exercise fundamental rights other than asset-based rights, which in accordance with the Convention, should exist to ensure equality before the law for persons in need of this. 
35. The safeguards demanded under the CRPD are not guaranteed by our legislation: 

· Our legal system does not guarantee respect of a person’s will and preferences:  on the one hand because the guardian has the capacity to substitute their ward in exercising his or her rights and is not obliged to respect their will.  Respect for the ward’s personality cannot be compared with respect for their will (as mentioned in the Report presented by Spain), will being understood as the power to decide and be in charge of their own behaviour at any given moment.  
· The Government’s report itself recognises the absence of any specific legal guarantees in place to prevent undue influence.
· There is no obligation for court review of rulings modifying the capacity to act.  This safeguard, which should be mandatory in accordance with the Convention (periodic examinations), is optional and in practice there is no data on reviews of these rulings. 

· Abuse of the concept of guardianship confirms that the proportionality of the rulings is not guaranteed either.  There is no data on the number of guardianships appointed with regard to the number of rulings modifying the capacity to act.   
36. Adaptation to the Convention requires substantial changes to Spanish legislation on the capacity to act of persons with disabilities. CERMI understand that the limiting capacity system which exists in Spain is not compatible with the mandates of the Convention, therefore no tweaks or adjustments would be acceptable.  A new model needs to be created instead, based on support.  For CERMI the Convention is an historical opportunity to abandon paternalistic systems which compromise the equality of persons with disabilities before the law, and change them for others which promote free determination, with the necessary supports and safeguards. 
37. On occasion the equality before the law of persons with disability is obstructed due to the lack of awareness of the social model and human rights of the CRPD.  We attach as an appendix a ruling which reflects this lack of awareness as it uses a situation of disability to take the custody of a child away from a mother with a disability.
Article 13. Access to justice
38. The lack of accessibility of Justice Administration buildings is evident
, and this undoubtedly obstructs persons with disabilities in the exercise of their right to justice, not only because of the existence of physical barriers, but also due to the general absence of other types of resources and supports such as sworn sign language interpreters, magnetic loops, or documentation in accessible formats (Braille printers, simple language, etc.).

39. There is no specific legal obligation which recognises the right of accessibility for persons with disabilities in access to justice in general.  Given this lack and as measures enabling equal opportunities are not contemplated, there is legislation which discriminates against persons with disabilities in their right to participation in legal proceedings and other functions linked to the administration of justice. The fact that this right is not guaranteed also puts access to effective legal protection for persons with disabilities at risk
. 
40. PROPOSALS FOR IMPROVEMENT 

It is important that in compliance with the CRPD, the right of access for persons with disabilities to justice is recognised, in the terms contained in articles 2 and 9 of the Convention.  This means that the right is expressly recognised to use sign language, Braille, augmentative and alternative communication modes, means and formats and any other support device necessary to ensure equal opportunities.
41. The Notary Regulation, the public body regulating the function of notaries in exercising the right to attest documents determines the incapacity of persons with disabilities acting as witnesses. Provision Ninety-five of the Regulation on the Organisation and Functioning of the Notoriat (Reglamento de Organización y Funcionamiento del Notariado) (approved by Royal Decree 45/2007) establishes that Article 182 is amended thus:

«Article 182. The following are incapable or unfit to act as witnesses on documents: 1st. Persons with mental disabilities, the blind, deaf and mute.
42. There is also no provision on jury service in the courts. The Organic Act 5/1995, on Jury Courts, does not establish any means of support to enable persons with disabilities in need of such means to perform jury service on an equal basis to others; it simply regulates general exclusion. 
43. By legal ruling the capacity to sue, file a suit or lodge a complaint may be limited. By means of a legal ruling a person with a disability may be prevented from filing a civil suit as they have been deprived of the full right to exercise their civil rights through a process of incapacitation (Art. 7.1 Civil Procedure Act 1/2000 (Ley 1/2000 de Enjuiciamiento Civil). In these cases it is they may only officially lodge a complaint if it they are represented by a third party (a guardian or a person who has been legally appointed). 
44. As shown in the Government report, legislation regulating penal procedures (Code of Criminal Procedures - Ley Enjuiciamiento Criminal Art. 102) also generally prevents a person with a disability, who has been deprived of the right to exercise their civil rights by legal ruling, from bringing criminal proceedings when they have not been affected by the crime. 
Article 14. Freedom and security of person
45. The lack of care and appropriate resources in the treatment of mental health is putting the freedom and security of persons with psychosocial disabilities at risk. Forced internments on the grounds of mental illnesses are permitted under Spanish law.  Article 763 of Civil Procedure Act allows involuntary internment on the grounds of mental illness. 
46. Forced internment cannot be a care measure for persons with disabilities. Depriving an individual of their liberty and their forced confinement in an institution of whatever type cannot constitute health care provision. Forced internments are contrary to the CRPD and must cease to be a care resource for persons with disabilities. 
47. In a report presented in July 2008 the United Nations rapporteur against torture outlined the incompatibility of involuntary internment on the grounds of disability with the human rights of this social group and therefore with the Convention
. 

48. CERMI as the body monitoring the Convention requested the intervention of the Ombudsman in relation to long term internments of persons with disabilities in hospitals.  In this regard we find that there are a significant number of situations where hospitals are being used as “homes” or as long term accommodation for people with intellectual or psychosocial disabilities
. 
49. The restraining nature of these institutions can imply a serious violation of the fundamental rights of people admitted to them, when the admission is not voluntary and the stay is not justified by urgent therapeutic intervention which can only be provided in this type of healthcare centre.   From these situations it can be deduced that as there are no other resources to meet the needs of this group, their admission is prolonged indefinitely by the use of extensions, hindering their personal development and compromising their dignity and fundamental rights.  
50. The Organización Médica Colegial (Medical Association) (OMC) stated during the First Conference on Prison Health that “prisons have become a containing unit for psychiatric patients and psychiatric prison centres have no place in our legal order yet, despite this, they continue to exist.  Out of the total number of people imprisoned in our country (currently 76,215 people) between twenty and twenty-five percent have some sort of mental illness and the care of these people should be geared towards achieving improvement to enable them to be reintegrated into society, to which end the same specialist help from our National Health System (SNS) would be required, since the current resources available to these types of patients are proving insufficient”. 
	PROPOSAL FOR IMPROVEMENT
51. The Spanish Confederation of Families and Persons with Mental Diseases, FEAFES, a member of CERMI, made a proposal for therapeutic intervention based on the principles of integral care for people with mental illness and their families who have special difficulties and needs, in line with the principles of action adopted under the Mental Health Strategy. It is advocated that each person diagnosed with a mental illness should be guaranteed appropriate integral treatment, i.e., treatment which covers all the necessary therapeutic measures, recognising and restoring the community mental health centre/unit as the basic structure for care.  This community mental health centre/unit should have a multidisciplinary team to ensure the necessary continuity of care, from the perspective of accessibility and adaptation to the needs of each person, home care and assertive treatment.  This would prevent any possibility of involuntary clinic treatment and would avoid the use of internment as a reactive measure for acute episodes.


Article 15. Freedom from torture or cruel, inhuman or degrading treatment or punishment
Article 16. Freedom from exploitation, violence and abuse
Article 17. Protecting the integrity of the person
52. The rights of institutionalised persons must be regulated in order to prevent degrading treatment. The rights of persons with disabilities who have been institutionalised are frequently at greater risk and these people have fewer possibilities of making use of the customary legal protection mechanisms. Very often, they are admitted to or spend a great deal of time in centres which are far removed from the environment of their families and daily lives, with the risk that they are submitted to humiliating or embarrassing treatments or programmes which neither they or their legal representative or family members have authorized and the content of which they do not understand.  
53. Fundamental rights are being violated in residential centres. The Ombudsman has already given evidence of the existence of practices which infringed the fundamental rights of persons with disabilities in public homes.  This gave rise to Recommendation 125/2007, of 15 November, on the need to give appropriate instructions to suppress the current practice in the centre for the disabled in Pozoblanco, and where applicable in other centres, of preventing or restricting visits and communication by telephone or post at the discretion of guardians. This research study did not look at the monitoring of private residential centres as this is beyond the remit of the Ombudsman.

	PROPOSAL FOR IMPROVEMENT
54. The constitutional and legal rules which protect the rights of these people need to be reinforced, all the more so when they are dependent, by means of express regulation in addition to the civil and constitutional rules.  The latter rules already protect the rights of all people, but, because of their general nature, they do not sufficiently cover the situation of persons who have been admitted, spend the night in or spend many hours in a centre.  Moreover, these are vulnerable people who have difficulty making use of the legal protection mechanisms which have been set up for all citizens in general.  It needs to be ensured that institutionalised people can exercise all their rights and the fact that they have been “institutionalised” is no reason to deprive them of their rights, which include: the right to visits and communication and confidentiality, privacy, etc. 

55. Spain must produce a White Paper on the population with disabilities who are in a situation of institutionalised dependency, to gain knowledge of the initial situation as to how well their fundamental human rights and freedoms are being protected which would also serve as a basis for proposing legislative reforms and establishing policies and positive action measures which would bring an end to segregated and segregating environments and practices and would promote effective, independent living and the right to inclusion in the community, in accordance with Article 19 of the CRPD.  


56. The Spanish Penal Code allows the forced sterilisation of persons with disabilities. The sterilisation of persons with disabilities, who have been legally incapacitated without their consenting to this mutilating practice, is allowed under our legal order. Article 156 of the Penal Code states:

“… the sterilisation of a person suffering from grave mental deficiency, taking the interest of the incapable person as the guiding principle, is not punishable when it has been authorised by the Judge, either in the same incapacitation proceedings, or in a voluntary jurisdiction record, processed after same, at the request of the legal representative of the incapable person, having heard the report of two specialists, the Public Prosecution Service and prior examination of the incapable person”.

DENUNCIATION 

57. CERMI calls for an amendment to the Penal Code
 to disallow the legalisation of sterilization without the express consent of the interested party when he or she is a person with a disability

58. Public programmes and policies on the prevention of gender-based violence do not take into consideration the particular cases of women with disabilities. European data shows that women with disabilities are more exposed to gender-based violence: according to a European Council report, 40% of women with disabilities are or have been the victims of abuse. Despite this obvious situation of vulnerability there are neither public policies nor data in Spain which effectively cover or reflect the situation of these women in our country: on the one hand, because the legal concept itself of gender-based violence only refers to situations occurring in a relationship between the victim and the aggressor; and on the other, because no specific attention is paid to the needs and special circumstances of women with disabilities and indicators are lacking in order to gain this information and identify problems and solutions.
PROPOSAL 

59. The design, application and monitoring of prevention and care policies on gender-based violence should include at their core measures which ensure their efficacy with regard to women with disabilities. 
60. The data provided in the Spain report also shows a higher rate of abuse in minors with disabilities (paragraph 82 of the Spain report). In this regard and as the Committee on the Rights of the Child rightly note in their Concluding Observations to the Spanish Government
, efforts should be stepped up in the promotion and protection of the rights of children with disabilities, in undertaking research studies on violence to children with disabilities and General Observation nº 9 (2006) should be taken into consideration on “the rights of children with disabilities
”
Article 19. The right to living independently and being included in the community
61. The care system for persons with disabilities is essentially made up of short- term care based services; conceived under a medical rehabilitation model they require a new approach and should be geared towards a model of autonomy and independent living which promotes inclusion in the community. 
Although there is a clear commitment on the part of public authorities to the new principles behind care policies for persons with disabilities, work needs to continue towards a model of inclusion which is in line with the Convention.
62. It is precisely the continuing strong influence of the welfare model on the service network which accounts for the fact that in Report Spain reference is made to the grants allocated to the special interest group for persons with disabilities in this section, who have been the providers of the current services network using this formula (paragraph 94). 
63. The human rights perspective, on the one hand, makes it necessary to rethink this model, and on the other, to empower the special interest group in line with the intentions of the Convention, aimed principally at encouraging the participation of persons with disabilities in the design, application and monitoring of the policies which affect them, as a way of guiding the principle of “nothing for us without us” 
64. The Law Promoting the Personal Autonomy and Care of Dependent Persons needs to be based on the Convention. The fact that since 2006 Spain has had a Law Promoting the Personal Autonomy and Care of Dependent Persons reflects the commitment on the part of the public authorities towards promoting the social inclusion of people with disabilities. 

Nonetheless this system, which has been unevenly implemented throughout Spain and is not proving capable of achieving the purpose of Convention, needs to be amended to promote independent living and the inclusion of persons with disabilities in the community. This entire issue has been the subject of a monographic study by Carlos III University commissioned by CERMI.

65. After more than three years since the Law came into force, official data shows that the services and benefits for promoting personal autonomy which would best promote the right to be included in the community have scarcely been developed, and that there is a clear tendency of the administration to orivude institutionalisation services in stead. 
66. Independent living is determined by people’s control over the decisions which affect them; however, the system does not have as overriding criterion that of the person who will receive the support or service.
67. The system offers restricted benefits for study or work but rules out their supporting access to leisure or culture, which clearly reflects a basic welfare model.  
68. Children with disabilities have less support to enable their independence and autonomy. The thirteenth provision of Act 39/2006 ordered the Territorial Council of the System for the Autonomy and Care of Dependent Persons (SAAD) to approve an integral care plan for dependent children less than three years of age, which would cover the measures to be taken by the Public Administrations to facilitate early physical, mental and intellectual care and rehabilitation.  More than three and a half years have passed since the Act came into effect and this Plan has still not been adopted, and therefore children under three who have been declared dependent lack the specific protection they are due from SAAD. 

69. In some Autonomous Regions, with full competence for implementing the Personal Autonomy Act, some support for autonomy is being restricted depending on the age of the beneficiary; this implies discrimination and is contrary to the CRPD.  This is happening in Catalonia, article 4 e) of Order ASC/344/2008, of 14 July, regulating financial benefits for personal care and extending the level of protection of the Catalan System for Autonomy and Care for Dependency (SCAAD), excludes dependent children under sixteen from being beneficiaries of personal assistance.
70. The Spanish welfare state does not cover persons with disabilities equally. While the social welfare system is supportive in covering the costs of those situations, a person with a disability is alone when it comes to the promotion of their personal autonomy and coping with a situation of dependency and this can often involve up to 90% of their total financial capacity.  This circumstance does not seem consistent with the guiding principles of our benefit system, the costs of which are borne by all citizens, and all the less so when it affects the dignified development of a human life.
71. Along the same lines, one of the problems which disabled people with reduced mobility most complain about is not being able to live independently as they do not have a lift in their buildings. This gives rise to real social segregation for people who, because they cannot meet the costs of installing a lift, find that their homes become prisons from which they cannot escape. There needs to be a reform of the law so that the installation costs of these devices are borne by owners’ associations as a whole and that these costs are really proportional to the damage caused if they are not fitted.  
72. PROPOSALS FOR IMPROVEMENT – Main conflict between Act 39/2006 (and SAAD) and the CRPD and the need to include new guidelines
SAAD, as a new social protection device, should be an especially relevant tool for the development and application of the CRPD, in order to provide the necessary accommodations and support to place persons with disabilities on an equal basis to others in fully exercising their human rights.

The conceptual framework and objectives of SAAD need to be improved and imbued with the social model which understands disability as crystallised in the CRPD, which starts from a conceptual framework of human rights, aimed at capacitating and placing the person on an equal basis to others, for which support is required.

a. Application and compliance with the CRPD on the part of all the Administrations, social agents and citizenry, first require knowledge of it, in this regard it is important that those who are involved with and manage SAAD know the CRPD in depth; it is an obligation of the State Party (Spain in this case) to promote the training of these professionals in accordance with the international Treaty itself.

b. Article 19 of the CRPD, which establishes the right to live independently and be included in the community, has to be at the core guiding each and every development of SAAD in terms of the conceptual framework, care models, the design of services and facilities, user participation and in tertiary sector civic organisations. 

c. The principles and rights established in the Convention which especially affect the area of SAAD and are not now physically included are:

· The users’ freedom of choice and participation in the design of the care they receive.

· The absence or fragility of the devices, facilities and services aimed at effectively promoting independent living and personal autonomy, which should be the benchmark objectives of SAAD, abandoning models of basic care which have now happily been improved on.  

· Accessibility in the broadest sense, including the right to information which the adaptation of SAAD’s communication mechanisms has to guarantee for all users to exercise their right to participation and self-determination, and to guarantee that they know their rights as system users and as citizens on an equal basis to others.

· Special protection for the most vulnerable groups: women and children, minorities, the elderly, which entails non-discrimination on the grounds of age or any other social or personal condition.

· The effective participation of citizens with disabilities, via their representative organisations, by virtue of the principle of civil dialogue, in the design, execution, monitoring and evaluation of policies which promote personal autonomy.

d. As SAAD’s benefits include residential services, the legal protection of institutionalised people needs to be regulated.   

e. Evaluation and review of SAAD should take into account certain key issues made obligatory under the CRPD, amongst which are:

· Fostering the services to promote personal autonomy, including the prevention of dependency: it is necessary to develop plans for the prevention of dependency, to create structures for the provision of services covered under the Act and to widely regulate the service to promote personal autonomy.
· 
In the light of experience of the regional application of the Act in the three years since it came into effect, mechanisms should be set up to ensure equity and no inequality due to the region in which the users live.

· The amounts of financial benefits need to be reviewed and adjusted to reach minimum levels of coverage of the service, and furthermore to guarantee the sustainability of SAAD so that it becomes a real subjective right. In the light of the convention, a violation of human rights could be committed when the right to support towards personal autonomy is denied and this is needed to exercise a fundamental right such as the right to education or work for example.

· The right to live independently and the provision of personal care as a tool towards gaining autonomy and self-determination is expressly covered in the CRPD, and in this regard it is necessary to amend the current restrictive regulation on the provision of personal care to open it up to all kinds of persons (eliminate the restrictions of extent and level, as well as age, which exist at the moment in some Autonomous Regions) and for all types of activities, forming “integral care” (leisure, work, education, etc.).  Regulation of the figure of the carer is also needed, specifically in the work area, including training and qualification.  

· It is proposed that within the framework of the SAAD, necessary and sufficient resources should be created and provided for the development of Independent Living Offices in all the Autonomous Communities, responsible for spreading and disseminating this way of living, managing these types of benefits and monitoring quality and adequacy.  

· The paradigm of the intrinsic value of diversity set by and embodied in the Convention which is the positive evaluation of disability should also be included in Act 39/2006, whose aim should be to respect diversity and empower people with support needs and their environment for the full enjoyment of their human rights.

73. The accessibility of community installations and services in rural areas is insufficient. The lack of perspective on disability and gender in policies developing the countryside has occasioned a terrible situation for people with disabilities in this environment.  11% of the total rural population in Spain are people with disabilities, 3% more than in the cities.  The lack of provision of accessibility conditions or for the needs of this social group affects their access to rights and basic services such as education, health, leisure or work
. This situation is worse for women and children with disabilities. Official Spanish statistics, for example, show that persons with disabilities who are resident in the countryside receive a lower percentage of rehabilitation treatments (16.2% in the rural environment compared to 22.2% in urban environments, 6 to 64 years of age). 5.1 % of persons with disabilities aged between 6 and 15 in the countryside have received no schooling compared to 2.4% in the towns. Amongst those who have not received schooling, 17.6% state that this is because there is no centre suitable for their needs in their area.

PROPOSAL FOR IMPROVEMENT 

74. The right to be included in the community requires the adaptation of all services, facilities and support resources so they are accessible for all persons with disabilities on an equal basis to others. Rural development plans should cover the perspective of disability paying particular attention to women and children with disabilities. 

Article 20. The right to personal mobility
75. The rules governing air transport for persons with disabilities are financially injurious. Despite the positive aspects brought about by Regulation (EC) nº 1107/2006 of the European Parliament and Council of 5 July 2006 on the rights of persons with disabilities or reduced mobility on air transport, which directly applies to Spain as a member of the European Union, and in particular by the improvement in airport assistance, as care for this type of passenger has been  centralised in the public operator AENA (Spanish Airports and Air Navigation), there are still problems and difficulties. 

76. Article 3 of the regulation which is directly applicable in Spain, in principle prohibits preventing a passenger with reduced mobility or a disability from boarding.  Regrettably there are “exceptions” to this rule which leave too much discretion to airlines - they almost always allege security reasons with little foundation or other circumstances which could be corrected using Design for All.
77. The Regulation also allows tour operators or companies to insist that people with disabilities travel with a companion, yet no compensation is offered for the extra financial expense incurred by these travellers.
78. CERMI has received numerous complaints of instances when disabled people have been refused permission to board on no grounds whatsoever, involving prejudice against their particular disability, intellectual disability for example, or when the persons with disabilities (usually physical, sensory or intellectual) are travelling in large groups (more than two or three individuals).

79. Works on the public thoroughfare do not comply with guarantees of accessibility and security for pedestrians with disabilities. Public works projects completely ignore persons with disabilities as they do not respect the conditions which enable the safe transit of these people for the duration of the works or action.  2009 was a period in which there were a great many alteration works to public spaces, streets, pavements, roads, etc., in many Spanish municipalities, amongst other reasons due to the implementation of the Government of Spain’s Plan E, (a public programme of investment into the municipalities in order to reactivate the economy and generate employment). This demonstrates the lack of respect for the right of mobility of persons with disabilities on the part of the public administrations. The inaccessible conditions of the streets and roads have created a real danger to the physical integrity of persons with disabilities, whose right to move and travel freely has been violated.

PROPOSAL FOR IMPROVEMENT
80. Projects for works and activities on the public roadways should include the necessary provisions for accessibility to ensure the security of persons with disabilities. 

81. From an analysis of the complaints and claims received from airline passengers with disabilities, and from experience gained since the European Regulation on the matter has been in force and applied, CERMI presented a situation report
 to the Government of Spain’s Ministry of Development, to be taken in turn to the European Union, containing improvement proposals towards guaranteeing the access of persons with disabilities to air transport with no discrimination, and in conditions of quality and comfort.   Specifically, it is requested that the restrictions hindering certain passengers with disabilities from travelling alone be removed or the necessary measures be adopted to prevent discrimination or financial injury.  In addition, any prohibition or restriction to the ability of persons with disabilities travelling in a group should be removed.

82. The need is also looked at for community regulations to specifically regulate the way the support products and technical aids of persons with disabilities are dealt with, such as wheelchairs and the like, which if they are damaged, mislaid or lost by the airline are simply considered as baggage, when their function and value are very different.

Article 21. Freedom of expression and opinion, and access to information.
83. Public and large company websites are still failing to comply with accessibility conditions. The right of disabled people to information and free expression on an equal basis to others is clearly determined by compliance with the accessibility obligations of each case. 
84. The repeated failure to comply with the principle and legal obligations of accessibility, demonstrated throughout this report, indicates that this right is being significantly violated. To be specific, more than thirteen companies and institutions have been condemned via CERMI for failing to meet their obligations
 in terms of accessibility to the information on their websites.  On the date of completing this report we have no knowledge of any administrative sanctions having been applied to these breaches.
85. Three years after the passing of Act 27/2007, recognising and regulating Spanish sign languages and regulating oral communication support means for deaf people, people with hearing disabilities and deaf-mute people (Ley 27/2007, por la que se reconocen y regulan las lenguas de signos españolas y se regulan los medios de apoyo a la comunicación oral de las personas sordas, con discapacidad auditiva y sordociegas), many of its additional clauses have still not been developed or implemented. Particularly the seventh Additional Provision on Technical Aids for Hearing
. In this regard, the opportunity has not been used in the recent extension of the Common Services Portfolio of the National Health System, to eliminate discrimination by extending coverage of the benefit for hearing aids for people above sixteen years of age.
86. Another development which is still outstanding which renders Act 27/2007 ineffectual is the Fourth Final Provision which requires the Government to prepare a ruling increasing support for any type of technical aid which contributes towards removing barriers to communication and enabling the social integration of deaf people, such as the use of sign language. 

87. Recognising and promoting the use of sign language is one of the obligations under Article 21 of the Convention as a part of the linguistic and cultural identity of signing deaf people, which should be explicitly recognised by substantive acts such as Act 27/2007.
Article 22. Respect to privacy.
88. There is no specific legislation protecting this right for those who are especially vulnerable such as institutionalised people or those who are currently under a guardianship regime. 

PROPOSAL FOR IMPROVEMENT
89. This right should be legally protected for people with disabilities whose capacity to act has been modified by legal ruling, especially those who have been institutionalised, those who are resident in care homes, sheltered flats or other types of public or private institutions which constitute their main residence.

Article 23. Respect for the home and for the family.
90. The right of a person with a disability becoming a parent may be violated by legal ruling. As already included in the section on articles 15 and 16 of the CRPD, it is possible under legal ruling to sterilize a person with a disability without their consent.  This circumstance which is allowed under our Penal Code violates the right of people with disabilities from having a family on an equal basis to others.
91. This violation affects women more as the reason for sterilisation tends to be to avoid any extra burden being placed on guardians should they have to take responsibility for their ward’s child. The lack of sufficient support for a person with a disability to exercise their right to be a mother on an equal basis to others makes the baby a “burden” to guardians.

92. Judges decide on the suitability for guardianship and custody of children based on the absence of disability. Regrettably legal decisions against a father or mother with a disability are not rare in separation or divorce proceedings, where the legal custody of the child is in question, as they are considered less able to care for the child.    

93. We attach a legal ruling as an example of the above
, which was ratified in the same terms in the higher court, and which clearly states “We are talking about the need to assess limitations which are very significant indeed – of the parent with the disability- and compare them to the absence of same in the father…”.  We would also like to highlight that it is precisely the means to support the person with a disability in exercising their rights which empower that person and place them on an equal basis to others, and yet in the ruling the existence of a carer is negatively assessed and is used to argue the mother’s unsuitability.   The verdict does not respect the existence of alternative communication, as demonstrated in the section on Article 13 in this report, amongst other issues.  The ruling repeated almost the same arguments on appeal, which shows us that there is a great lack of knowledge and respect amongst a large part of the Spanish judiciary for the principles of the Convention.  We do not wish to question the underlying decision of the ruling that considered the father more suitable, but we do have to say that the bases for this decision are clearly discriminatory. 
94. Parents with disabilities are publicly judged, not only by justice administration, but also by the social services and even society in general, as people who do not have the same right to be fathers or mothers because they are prejudged as not fit (or less fit) to be parents.  This prejudice needs to be combated to prevent this right being violated, proving and respecting the fact that persons with disabilities, if they have the necessary support, can, but above all must, exercise their right to be parents on an equal basis to any man or woman without a disability. 

95. Along the same lines women with disabilities are more vulnerable as occasionally they are pushed, either directly or indirectly as they lack the necessary support, into giving up their rights to be mothers, leading in the most extreme cases to coercive abortion.
PROPOSAL FOR IMPROVEMENT
96. Guaranteeing the right to a home and a family requires amongst other things the creation of a network of services for families, where at least one of the family members has a disability of whatever type, adapting benefits and support services to ensure this right on an equal basis to others without prejudice of any type.   

97. Likewise appropriate programmes, services and information campaigns are needed to ensure that men and women with disabilities have the same access to their reproductive and sexual rights essentially in the area of health, but also with regard to public family support services and policies.

Article 24. Education.
98. Spanish Education Law discriminates on the grounds of disability. As well reflected in the Spanish Government’s report, the Organic Act on Education, although based on inclusive education and equal opportunities, allows pupils with disabilities to be referred to special education centres.  

99. The right to inclusive education is being violated especially for children with certain types of disability and with high support needs.  These decisions are adopted by education administration, occasionally infringing the right of choice and equal opportunities set forth in the Convention. This forced segregation is justified if the pupil’s needs cannot be met in mainstream centres
. This fact demonstrates the exclusive nature of education with regard to certain types of disability which might require more intensive or specific support and appropriate teacher training.
100. No short, mid or long- term inclusion measures are being provided for pupils in special education centres either, contravening the Declaration of Salamanca for special educational needs
. 

101. The Convention declares the right to inclusive education for people with disabilities in all stages of their lives.  Therefore, regardless of the extent and type of their disability the supports and means should be provided to help them to exercise their right on an equal basis to others in mainstream education and training centres, respecting pupils’ right to choose or where appropriate, that of their parents or guardians, an equal basis to others. 

102. Data provided by the Spanish Government’s Ministry of Education
  forecast a two percent increase of pupils in special education compared to the previous school year. In this regard it is important to identify the reasons for this increase which a priori contravenes the Convention. CERMI puts forward two possible causes, both of which contravene the principles of the Convention: either directly, by forced administrative referral, by administrative decision, or indirectly, in response to a lack of appropriate care in mainstream schools. 

· The Ministry of Education’s Statistics Office provide us with the following official data on pupils with special educational needs in Spain during the school year 2008-2009:

· There were a total of 138,468 pupils (135,747 in the previous school year). Of these 25,486 were schooled in special education schools and 5,333 in special education units in mainstream schools. In other words 22.2 % pupils with special needs
 are in special schools; given that in the previous year the percentage was 21.67%, there has been a clear increase in special education over integration. 
· If we analyse the statistics for disability we see that the majority of pupils in special education are people with intellectual disabilities, general developmental or behavioural disorders and multiple disabilities.  
103. There is no data on average expenditure on special education or integration per pupil. It would be useful to have this information to evaluate the quality of integration and other matters.
104. Data from the latest Disability, Personal Autonomy and Situations of Dependency Survey (EDAD – 2008), reveal some important issues in this area calling into question equality of opportunity in access to this right:
· 11.5 % of the population with disabilities have not completed primary education compared to 2.1% of the population in general.
· Only 10.5% of the population with disabilities is educated at university level whereas this percentage is twice as large in the population with no disabilities (24.1%).

· If we look at the high rates of unemployment and inactivity amongst persons with disabilities we can conclude that the quality of training that these people are receiving is not the same, which combined with other types of obstacles, results in greater rates compared to people without disabilities.
· From existing official data we also note that women are more vulnerable, 74.79% of women with disabilities have either completed no education at all or only primary education.   Illiteracy affects 6.74% of women with disabilities, compared to 3.66% of men.  
PROPOSALS FOR IMPROVEMENT

105. CERMI has drawn up a document of proposals aimed at improving and ensuring the right to quality inclusive education for girls and boys with disabilities which we attach as Appendix III to this Report. Although overall in Spain, around 80% of pupils with disabilities are educated in mainstream centres, denoting a degree of effort made in the past directed at inclusive education paradigms, the fact is that there is the danger that this trend might stagnate, with a serious risk of falling back into segregated forms of education. Now is the time to rethink this issue, even using legislation, amending our laws and rulings, and launch a plan for the reactivation of inclusive education which is ambitious enough for Spain to be able to comply in letter and spirit with article 24 of the Convention in a few years.  This Plan should include indicators to assess the success of inclusive education and energetically approach the gender perspective in these policies.  
Article 25. Health.
106. The lack of early care and diagnosis is putting the rights of children with disabilities at risk. The rights to health and rehabilitation in terms of early care and the promotion of autonomy are particularly important, although not exclusive, to achieve the full development of children with disabilities. 

107. In this regard disabilities which are diagnosed late, the lack of available resources and poorly co-ordinated public administration – social, health and education services, amongst others - impede and put at risk the rights of children with disabilities, the majority of whom are cared for by parents’ associations, frequently without the support of the public administrations.

	PROPOSAL FOR IMPROVEMENT
108. The care of children with disabilities needs to be improved from birth up to the age of six. Early intervention and care will determine their development on an equal basis to others.  Nevertheless, care is deficient at these ages, especially up to the age of three. Protecting the rights of children with disabilities requires the development of co-ordinated public policies with sufficient resources to ensure integral, coordinated care which covers their health, psychosocial and education needs. Likewise, regional inequality of care is very pronounced. 


109. According to the recent concluding Observations of the Committee on the Rights of the Child on the Spain report
 the lack of appropriate care for children with emotional and psychological disorders is also striking. The information presented indicates a significant increase in the prescription of psychostimulants for children diagnosed with attention-deficit/hyperactivity disorder (ADHD).  In this regard the Committee recommend the development of a national policy on positive child mental health and emotional welfare, on the prevention of the mental health problems which are common in schools, on primary health treatments and the development of specialist teams of professionals for the care of boys and girls in this situation. 

110. Likewise the Committee on the Rights of the Child encourages the Spanish government to promote Research in the field of child-adolescent psychiatry, paying special attention to the social determinants of mental health and mental illness. Similarly it requires an examination of the phenomenon of over-prescribing medication to children and driving initiatives to enable children with ADHD and other behavioural disorders and their parents and teachers, gain access to a wide range of measures and psychological and educational treatment
.
111.  Exceptions to informed consent based on disability contravene the Convention. The regulation on informed consent in our legal order allows consent to be substituted by a legal representative for people who have been legally “incapacitated”, for the application of medical treatments and participation in clinical trials. These precepts contravene the CRPD, the reasons for substitution of consent should be the same for people with disabilities as for people without disabilities, and the fundamental rights at issue should always be respected and balanced.  
112. Health policies need to include the perspective of disabilities across the board in order to guarantee the adequacy of services and care for all persons with disabilities. 
PROPOSAL FOR IMPROVEMENT
113. CERMI has drawn up proposals in the light of the announcement of the new national law on Public Health
 which includes, amongst other requirements, the creation of a real space for social health care. Additionally, proposals are made aimed at offering an appropriate response to the specific needs of persons with disabilities within a public health system, and in particular with regard to the needs of people with mental illnesses; the right to reproductive health, in particular for women with disabilities; the consideration of rare illnesses as a public health issue; or the regulation of informed consent in line with the CRPD.
114. The lack of appropriate care for people with psychosocial disabilities puts their rights at risk. According to data from the Fiscalía General del Estado (Office of the Public Prosecutor) the number of cases of forced internment instituted in 2008 increased by 26.7%
 compared to the previous year. This measure which is justified in our legal order by the need for urgent therapeutic intervention and which is a serious contravention of the human rights of persons with disabilities, is requested by families as there is a lack of adequate care in the public health system and other reasons.

PROPOSAL FOR IMPROVEMENT
115. The Spanish Confederation of Family Groups and Persons with Mental Illness, FEAFES, a CERMI member, proposes therapeutic intervention based on the principles of integral care for persons with mental illness and their families with special difficulties and needs, in line with the action principles adopted under the Mental Health Strategy.  This is advocated so that each person who is diagnosed with a mental illness is guaranteed appropriate integral treatment, i.e., treatment which covers all necessary therapeutic measures, recognising the community mental health centre/unit as a basic structure of care. This community mental health centre/unit should have a multidisciplinary group to ensure the continuity of care needed, from a perspective of accessibility and adaptation to the needs of each person, home care and assertive treatment.   This would prevent any possibility of any involuntary hospital treatment and would prevent internment as a reactive measure to acute episodes.  

116. Article 25 of the Convention provides that on the behalf of persons with disabilities, it is important that discrimination in health and life insurance is forbidden.  To that end, insurance companies need to consider the particular situation of the person with a disability and their relationship with them. Experience shows that instances of discrimination occur when disabled people take out insurance because there is a tendency to confuse “health” with “disability and physical integrity”.  Spanish legislation does not guarantee non- discrimination in line with the Convention.  The proposal for reform should be aimed at clarifying this situation and eliminating proceedings which discriminate against persons with disabilities.  Insurance companies should be obliged to appropriately assess risk, based on objective circumstances and not discriminatory criteria.

Article 26. Habilitation and rehabilitation
117. The social sector of disability has spent many years demanding a reform of the portfolio of ortho-prosthetic services, with a far-reaching and in–depth redesign to extend coverage for many cases. The need to update the National Health System’s ortho-prosthetic catalogue was outlined in Spain Report 2008. In 2009 the Government started a review process which we hope will allow continuous revision and adaptation to the constant advances in research and development of new technologies and support devices. 

PROPOSAL FOR IMPROVEMENT
118. CERMI presented a report to the General Sub-directorate for the Service Portfolio and New Technologies of the Ministry of Health and Social Policy on the financial and technical quantification of the changes necessary to update the National Health System’s ortho-prosthetic services portfolio.

119. This document offers a response to the request from the General Sub-directorate for the Service Portfolio and New Technologies (General Directorate for Professional Placement, National Health Service Cohesion and High Inspection) of the Ministry of Health and Social Policy, dated 6 August 2006, in relation to the financial and technical quantification of some possible additions to the new service portfolio. The information is detailed in line with the order and parameters set out in the aforementioned request.

120. As already mentioned in the section on Article 19 of the CRPD, official Spanish data demonstrates how community services are not adequate in rural areas, which means that for example, persons with disabilities who live in rural areas receive fewer rehabilitation treatments (16.2% in rural areas compared to 22.2% in urban areas, 6 to 64 years of age). 
Article 27. Work and Employment.
121. Spain has an important policy for active measures on employment which should be enhanced in these times of financial crisis; this affects the employment of disabled people to a greater extent.  Nevertheless it is important that monitoring indicators are put in place to assess the efficacy of these policies.
122. Employment policies should include a gender perspective as the unemployment, inactivity and training rates are significantly worse for women than for men with disabilities. It is calculated that even though women with disabilities constitute 59% of this group, they do not benefit equally from measures to promote employment (only 30% of beneficiaries are women).

123. Official data expose a clear problem of inactivity in people with disabilities.  Therefore this issue needs to be specifically addressed to assess the barriers and obstacles hindering people with disabilities entering the workplace. 

124. There are very many reasons for not actively looking for employment but the poor training received by this group clearly has a bearing.  The jobs to which they have access are poorly qualified with low salaries which are generally incompatible with the social benefits they receive.  If we bear in mind that these benefits are meant to cover the excess financial expense incurred as a person with a disability, ceasing to receive them becomes a problem of survival. 
125. Although significant progress has been made, access to public employment by persons with disabilities can be summed up in the statements formulating Act 53/2003 of 10 December on the public employment of the disabled (Ley 53/2003, de 10 diciembre, de empleo público de discapacitados), in its Explanatory Statement, although it states that, despite an explicit and very clear legal mandate in the Civil Service Law (Ley de la Función Pública), “the reality is that there is a deplorable failure to comply with this”.
126. The failure to comply with the established legal provisions adds to the problems with the entry procedure, occasionally due to the lack of accommodations made in tests or in the job.  Added to this frequent failure to comply are the contradictions between state and regional legislation; for example, the legislation in the Autonomous Regions of the Canary Islands and Valencia  contradicts that of the State where positions which have not been filled are not kept for subsequent public employment tenders but put to open competition, whereas State legislation states that they should be kept to a set limit to enable progress to be made in achieving the ultimate aim of the measure: that two percent of Government employees should be persons with disabilities and in this way helped to enter the labour market. 
127. In this regard we highlight from the Autonomous Region of the Canaries, Decree 43/1998, of 2 April developing chapter IV, Title VI of Act 2/1987 of 30 March on the Canarian civil service, regulating the entry system for people with disabilities. This contains a provision that is in total contravention of the Convention, which demands that all classifications of civil servants possess the sense of sight in the Appendix on minimum civil service entry requirements for people with sensory disabilities and the diversity of minimum requirements imposed depending on the professional group or nature of the relationship.  
128.  In 2010 the Specialist Permanent Bureau of the National Disability Council (Oficina Permanente Especializada del Consejo Nacional de Discapacidad) also voted against the adaptation of an oral test to a written examination being considered reasonable accommodation in order to enable a disabled person to enter the civil service “replacing oral examinations for written ones in the specific subjects of the civil service entrance examination… in accordance with current legislation should comply with the principles of merit and ability, and therefore a deaf person with higher qualifications, should undergo the selection process and sit an oral test like the other candidates for these principles to be met, and the candidate must demonstrate that they have the necessary skills to fill a position in the Higher Corps of Civil Servants”.

129. Reasonable accommodations are an important tool in employment policy but they are not used by workers and employers to the extent that they should be.  In this regard, they need to be regulated and compliance with them fostered to increase their efficacy.  There are many conflicting ideas on what constitutes reasonable accommodation.
130. The tally of medical exclusions to entry to the National Police force and the Civil Guard
 could be unlawful. The legislation on the physical or mental conditions which restrict entry to these professions contains criteria which are discriminatory as they do not meet legitimate and proportional objectives linked to the essential functions involved in the position; this means that, for example, having a missing testicle is a bar to entering these positions, or even value judgements such as “…physical defects or anomalies (…) which (…) are a risk to or could be rejected in social relationships and co-existence within the force.
131. Moreover, and despite the fact that the government approved a Global Action Strategy for the employment of persons with disabilities 2008-2012, in order to make their general employment levels more accessible, hardly any progress has been made on this, especially in terms of adapting and adjusting work positions, raising awareness amongst employers and compliance with the two percent quota in companies with over fifty workers, the use of public contracts to promote employment or the increased use of tax measures.
132.  PROPOSAL FOR IMPROVEMENT
· Work on the quality of employment training to promote access to better jobs.

· Develop active professional retraining policies, for reincorporating a greater number of persons who have become disabled into the labour market
· Co-ordinate indicators to monitor the efficacy of employment policies for persons with disabilities.

· Make the compatibility regime of social cover policies more flexible with employment policies and active measures
· Develop the regulation of reasonable accommodation in employment to improve compliance and efficacy.
· Develop a robust action plan with specific measures for women with disabilities.

Article 28. Adequate standard of living and social protection 
133. The excess financial cost of being a person with a disability should be taken into account when deciding social protection.  However there are clear examples where this is not considered such as; the rigidity in linking non-contributory pensions to employment or other types of social benefits; the co-payment of services promoting autonomy or dependency care which could force a person with a disability to provide up to 90% of their financial capacity to receive them 
, etc. 

134. Women with disabilities have much greater levels of dependency which indicate that they are not being included in the labour market and that they have a quality of life lower than or at the limit of the poverty threshold. Approximately 73% of all non-contributing pensioners are women, three times that of men. 
PROPOSALS FOR IMPROVEMENT
135. In this regard benefits need to be updated in line with the real cost of living, but more importantly, they need to be used to complement active policies to encourage the social participation of persons with disabilities in all areas of life, for example raising cumulative amounts compatible with income of a different nature.  

Article 29. Participation in political and public life.
136. Current electoral legislation in Spain allows the active and passive right of suffrage to be removed from people who have been legally incapacitated, as long as the incapacitation ruling specifically covers this. 

137. This possibility also extends to people who are interned in a psychiatric hospital by legal authorisation, during the period of their internment, as long as the judge expressly decides that they are incapable of exercising their right to vote.  
138. This deprivation of fundamental rights, which can principally affect people with intellectual disabilities or mental illnesses, makes no sense from a human rights point of view and clearly contravenes the United Nations’ International Convention on the Rights of Persons with Disabilities, signed and ratified by Spain. 
139. Article 12 of this international treaty declares the full legal equality of persons with disabilities in all spheres of life, without room for any restrictions on the grounds of disability.  In addition, it guarantees the right of persons with disabilities to participate in political life and in the electoral processes with no exclusion of any type.  

140. Current Spanish legislation, therefore, is incompatible with the UN Convention, and thus has to be urgently amended in order that persons with disabilities may exercise their basic rights to the full. 

141. The participation of persons with disabilities in the design and execution of public policies and in public life in general as covered under Article 29 (b) should be reinforced in order to comply with the Convention.  To that end they should have a formal and guaranteed presence in institutional participation bodies which have a direct influence on this social sector, such as for example negotiating tables on training and employment policies or any other which directly affects them, from which they are excluded at the moment. 

Article 30. Participation in cultural life, recreation, leisure and sport.
142. The failure to comply with the conditions of accessibility is an insurmountable obstacle for people with disabilities participating in cultural life and other leisure and sports activities.
143. The recent EDAD 2008 survey reveals that the main leisure activity of persons with disabilities is watching television or DVDs at 76%, followed by listening to the radio or music (34.9%) and reading (27%).  All these activities involve little participation in public social life and doubtless reflect the lack of provision of accessibility conditions in community leisure services and activities along with other obstacles.  
144. More than fifty establishments open to the public were condemned via CERMI for failing to meet minimum accessibility conditions.
145. Neither is it unusual to encounter discriminatory attitudes from proprietors of sports and leisure facilities resulting in convictions due to these attitudes
 
PROPOSALS FOR IMPROVEMENT
146. Awareness needs to be raised with regard to human rights and public leisure, recreation and sports spaces must be obliged to meet accessibility conditions. 
APPENDIX I



DOCUMENT ON CERMI’S POSITION WITH REGARD TO THE LEGAL REGULATION OF VOLUNTARY TERMINATION OF PREGNANCY OR ABORTION IN RELATION TO DISABILITY

Given the legislative reform announced by the Government in relation to the regulation on the termination of pregnancy or abortion, having debated the matter in the government agencies of CERMI, the Executive Committee of the Entity took the content of this document as their position in their meeting of 26 March 2009.  

This position is reflected in the following main points: 

· CERMI does not have an institutional position on the legal regulation on the voluntary termination of pregnancy or abortion.  This question in itself does not form part of the political agenda on matters of disability, which CERMI deal with as a platform for the representation, action and defence of organised disability in Spain.  Any stance on the termination of pregnancy falls to the individual.

· CERMI is, however, violently opposed to any type of discrimination on the grounds of disability, in any context, explicit or tacit, and works using reflection and proposals towards eradicating from Spanish legislation any unequal treatment against the values, principles and mandates of the 2006 International Convention on the Rights of Persons with Disabilities, adopted by the United Nations and in force in our country as it forms part of the internal legal order.  We are, therefore, as CERMI, not involved in the debate on the termination of pregnancy, which does not concern us as an entity, but we are involved in the debate against discrimination.

· CERMI shares the opinion in this matter of the international disability movement and especially that of the associated European network of the European Disability Forum (EDF), who declare their firm and unequivocal position on abortion on the grounds of disability 

· Current Spanish legislation on the matter, approved in 1985, in that it allows eugenic abortion, abortion practised in order to prevent the birth of a child with a disability, and implicitly considers that the life of a person with a disability is less valid than that of another person without a disability, is discriminatory within the strict perspective of human rights and disability, established as a standard which is legally binding in international and national plans by the aforementioned International Convention on the Rights of Persons with Disabilities.

· The life of persons with disabilities has the same dignity and value of any other life and should be protected by the legal order under the same conditions as other lives, and as far as legal protection extends. 

· It is necessary to take advantage of the reform in this legislation announced by the Government to replace eugenic abortion and prevent, with respect to the new legal regulation, any form or type of discrimination on the grounds of disability in this matter.

· Strict regulation of time limits, with no distinction or differences on the grounds of disability, does not contain elements which are contrary to or incompatible with a perspective on human rights and disability. 

· The decision to terminate a pregnancy for whatever the woman’s, or couple’s reason for it, should be a mature and informed one, and when it is in relation to disability it should have been preceded by real, direct and close knowledge of what disability means to the individual and to the family, and of the resources and support available for these situations.  The new legislation should establish protocols for these cases to enable the women or couple to contact and relate with people with disabilities and people with family members with disabilities.  To that end, these protocols should anticipate the active collaboration of organisations of people with disabilities and their families, who could provide a service which is specially indicated in this situation. 

· Health care personnel and social and other professionals, involved in these processes (prenatal diagnosis, medical advice, receiving the news, guidance about social support, etc.) should offer objective, neutral, and reliable information on the nature of disability and what it means, in order for the women, or the couple, to be in possession of all the necessary evidence to make a free, mature and informed decision.  To achieve this end, healthcare and social professionals should have appropriate training on disability and persons with disabilities.

· The new concept of disability as a question of human rights as established by the International Convention on the Rights of Persons with Disabilities affects many sectors of legislation and administrative and social practices, obliging a change of vision, attitudes and de facto proceedings, which have traditionally been considered acceptable or tolerable in relation to disability.

· A process of deep reflection is necessary, therefore, in society and in the disability sector itself to generate proactive work on explaining and adopting the Convention, as this international treaty requires reviewing many questions which are directly connected with disability, and regulate, interpret and apply them in the light of human rights and disability. 
APPENDIX III



Bases for a renewed inclusive education

______________
CERMI Document

A Social Agreement and Policy for Education has been being discussed and worked on for several months, to guide our education system towards quality, equity and social utility.  From the outset, the organised disability community has wanted to participate in this debate, which has been postponed for too long and they have formulated proposals for the reactivation of inclusive education and diversity management to become essential elements of this long-awaited agreement. The Agreement which is being forged and which is undeniably necessary, and therefore failure will not be countenanced, should have firm and clear bases in favour of inclusive education, which could be briefly summed up in the following:

· To establish the International Convention on the Rights of Persons with Disabilities, adopted by the United Nations in December 2006, and in force and fully applicable in Spain since May 2008, as the guideline and benchmark framework necessary for government legislation, policies, decisions and educational practices.  In particular Article 24 of the Convention, on inclusive education for persons with disabilities.  State and regional legislation has to be rapidly reviewed for the Convention’s vision of inclusive education to be completely accommodated in our education system.

· To guarantee the principle of normalised access for pupils with disabilities to mainstream educational resources, without discrimination or segregation of any type on the grounds of their disabilities, providing them with the necessary supports to ensure that inclusion in an open educational environment is always a reality.   Likewise, the free choice of pupils with disabilities or of their legal representatives of the education process needs to be ensured, respecting their preferences, to which end the necessary reasonable accommodations shall be made. 

· To direct the education structures which have not been normalised in our country towards full convergence with the inclusive education model, making them resources and supports for the success of education in mainstream environments. 

· To incorporate the principles of non-discrimination, universal accessibility and design for all in the education- learning and evaluation processes, in the application of teaching materials and new technologies, and in the content of training for teachers. 

· To ensure that centres’ education projects include attention to diversity plans which are reflected in their quality indicators and in the application of the equity principle.  

· To adjust new technologies to the principles of universal accessibility and design for all in order that students with disabilities find them an opportunity and not a barrier for accessing information, communication and knowledge. 

· To include design for all and universal accessibility in the training curriculum proposal and in the acquisition of skills covered by the different university degrees. 

· To ensure that the study Grant and Assistance Plan is accessible to all students with disabilities, irrespective of degree and type of disability.

· To promote the co-ordination of teachers teaching the different levels and  appropriate psycho-pedagogic guidance in order to facilitate the transit of pupils with disabilities through the different educational stages towards their subsequent professional empowerment and entry into the workplace.

·  To develop and make effective on the part of the competent Administrations, the mandates on education covered under Act 27/2007, of 23 October, by which Spanish sign languages are recognized, and speech communication aids for the deaf, hard of hearing and deafblind are regulated. 

· To promote co-ordination with special interest groups of persons with disabilities and their families to improve the processes for the inclusion and care of pupils with disabilities and their families.

� http://www.idhc.org/


� Section E of the Spanish Government’s Report 


�� Act 51/2003, of 2 December, on equal opportunities, non discrimination and universal accessibility for persons with disabilities.  Article 1.  Purpose of the Act. …


2.  For the purposes of this Act, women and men with disability shall be understood to be those who have a degree of disability equal to or above 33 per cent. In any event, any Social Security pensioners who qualify for a permanent disability pension in the degree of total, absolute or serious invalidity and civil service pensioners eligible for an old- age retirement pension or for retirement through permanent disability for service or incapacity  shall be considered as being affected by a disability to a


degree equal to or above 33 per cent. 





Accreditation of the degree of disability shall be undertaken in the terms set by law and shall be valid throughout Spain.





� Agreement from the Council of Ministers on 30 March 2010 approving the Report on the adaptation of Legislation to the CRPD.


� CERMI has presented more than six complaints concerning a failure to comply with current laws and to date none of these cases has been resolved.


�  CGPJ 2010 Report – Approved by the Full Session on 19 May 2010, point 4.3. Average duration of trials. 


� Green Paper on Accessibility 2002


� Act 13 / 1982 of 7 April on the Social Integration of Disabled Persons  (Ley 13/1982 de 7 de abril de Integración Social de los Minusválidos) (LISMI) 


� Report on Human Rights and Disability CERMI 2008 and 2009 (� HYPERLINK "http://www.cermi.es" ��www.cermi.es� – � HYPERLINK "http://www.convenciondiscapacidad.es" ��www.convenciondiscapacidad.es�)  


� Art. 15 of the law.


� APPENDIX I.  CERMI Statement based on a CERMI Report written by A. Palacios





� In accordance with the Report drawn up by the Instituto Bartolomé de las Casas, of the Carlos III  University in Madrid, the following provisions amongst others do not have specific action protocols for persons with disabilities: Organic Act 4/1981, of 1 June, on states of alarm, emergency and siege; Royal Decree 530/2002, of 14 June on the guaranteed free routing of calls to the emergency services in the case of a telecommunications strike; Act 2/1985, of 21 January, on Civil Protection (Ley 2/1985, de 21 enero, de Protección Civil; Royal Decree 393/2007, of 23 March, passing the Basic Self-protection Rule for centres, establishments and premises devoted to activities which could give rise to emergency situations, Appendix I and II; Training Plan of the Escuela Nacional de Protección Civil - National College of Civil Protection); Royal Decree 1123/2000, of 16 June, regulating the creation and implementation of support units in the event of a disaster; Royal Decree 1546/2004, of 25 June, passing the Ministry of the Interior’s Basic Plan for Nuclear Emergency and Resolution of 7 June 2005 ; The Council of Ministers’ Agreement of 14 June 2006 passing the Master Plans for the Plans for Nuclear Emergency outside Nuclear Power Stations;  the Resolution of 31 January 1995, of the Secretary of State for the Interior, providing for the publication of the Council of Ministers’ Agreement passing the Basic Directive on Planning civil protection against the Risk of Flooding; The Resolution of 5 May 1995, of the Secretary of State for the Interior, providing for the publication of the Cabinet Agreement passing the Basic Directive on Planning civil protection against Seismic Risk.    





� The Special Report of the Andalusian Ombudsman “Veinte años de intervenciones del Defensor del Pueblo Andaluz en defensa de los derechos de las personas con discapacidad en Andalucía” ( “Twenty years of interventions from the Andalusian Ombudsman in defending the rights of persons with disabilities in Andalusia”) of 2003 refers to this aspect amongst others.


� Report on Human Rights and Disability CERMI 2009.


� Drawn up and presented by Mr Manfred Nowak, in accordance with resolution 62/148 of the Assembly.





� Some of these alarming situations are contained in the CERMI reports on Human Rights and Disability 2008 and 2009.


� Penal Code article 156 «… the sterilisation of a person suffering from grave mental deficiency, taking the interest of the incapable person as the guiding principle, is not punishable when it has been authorised by the Judge, either in the same incapacitation proceedings, or in a voluntary jurisdiction record, processed after same, at the request of the legal representative of the incapable person, having heard the report of two specialists, the Public Prosecution Service and prior examination of the incapable person.»





� Human Rights and Disability Report Spain 2008 and CERMI Statement on the International Working Women's Day of March 8th, 2009.


� Concluding Observations Spain 2010. .(CRC/C/ESP/CO/3-4)


� Unofficial translation by the Plataforma de Infancia (Platform for Children)


� ASIS ROIG de, R. y BARRANCO AVILÉS, M.C. El impacto de la Convención internacional sobre los Derechos de las personas con discapacidad en la Ley 39/2006, de 14 de diciembre. (The impact of the International Convention on the Rights of persons with disabilities in Act 39/2006, of 14 December). Colección Convención ONU. Cinca. Madrid 2010.


� La Discapacidad en el Medio Rural. (Disability in the Rural Environment)Colección CERMI.es . Madrid, 2006.


� Documento de propuestas del sector social de la discapacidad para la mejora de la normativa europea sobre atención a personas con discapacidad usuarias del transporte aéreo (Document of proposals from the social sector of disability for the improvement of European rules on the care of persons with disabilities who are air transport users), CERMI, Madrid, December 2009.


� Act 56/2007, of 28 December, on Measures to Drive the Information Society (La Ley 56/2007, de 28 de diciembre, de Medidas de Impulso de la Sociedad de la Información), makes accessibility mandatory to the websites of companies offering general public services of financial significance.  


�  Requires that the public authorities, within their scope of competences, provide funding for technical supports for deaf people, people with impaired hearing and the deaf-mute


� APPENDIX II. 


� Those pupils “whose needs cannot be met in the framework of care for diversity in mainstream schools” shall be educated in special schools or educational units (Art. 74.1) of the Organic Act on Education.


� Approved in the World Conference on Special Educational Needs: Access and Quality,  in Salamanca in June 1994


Salamanca, Spain, 7-10 June 1994


Although the Salamanca Statement aspired to the inclusion of all boys and girls, irrespective of their individual differences or difficulties, including those with severe disabilities, it did accept that some children might not be able to enrol in regular centres where “there are compelling reasons” (p.3 2nd paragraph), but even in these exceptional cases, the Framework for Action in the final UNESCO report on this Conference states “their education need not be entirely segregated.  Part-time attendance at regular schools should be encouraged”.  (sections 8 and 19)  In addition, educational policies at all levels, from the national to the local, should stipulate that a child with a disability should attend the nearest school: i.e., the school the child would be attend if they did not have this disability” (section 18). The exception to this rule was for those cases which needed special schools or institutions.


� � HYPERLINK "http://www.educacion.es/mecd/jsp/plantilla.jsp?id=31&area=estadisticas" ��http://www.educacion.es/mecd/jsp/plantilla.jsp?id=31&area=estadisticas� 


� Pupils with special needs.


� APPENDIX III


�  Concluding Observations Spain 2010. .(CRC/C/ESP/CO/3-4). October 2010.





� This is the unofficial translation from the Platform for Children.


� Salud pública y discapacidad. Planteamientos y propuestas del sector social de la discapacidad articulado en torno al CERMI ante la futura Ley estatal de Salud Pública. (Public health and disability.  Thoughts and proposals from the social sector with disability structured around CERMI in the light of the future National Public Health Law) Jiménez Lara, Antonio. Colección CERMI.es, nº 44, Ediciones CINCA, Madrid, 2010. 


� Source Fiscalía General del Estado: 46,002 in 2008 compared to 33,708 in 2007


� Informe OPE. Expediente Q/685/09 de 19 de Enero de 2010 (Special Permanent Office Report Document Q/685/09 of 18 January 2010) 


� Orden de 11 de enero de 1988, por la que se establece el cuadro de exclusiones médicas para el ingreso en el Cuerpo Nacional de Policía (BOE núm. 16, de 19 de enero) (Order of 11 January 1988 which sets the tally of medical exclusions for entry into the National Police Force (Official Journal number 16 of 19 January)





Orden de 9 de abril de 1996, por la que se aprueban las bases y circunstancias aplicables a los procesos selectivos para ingreso en los centros docentes militares de formación para acceso a la escala básica de Cabos y Guardias de la Guardia Civil (BOE núm. 92, de 16 de abril), en su redacción dada por la Orden PRE/600/2006, de 3 de marzo (BOE núm. 56, de 7 de marzo). (Order of 9 April, 1996, which passes the bases and circumstances which apply to the entry selection processes to military training centres for entry into the basic scale of corporals and guards in the Civil Guard (Official Journal number 92, of 16 April) in its draft given by Order PRE/600/2006, of 3 March (Official Journal number 56, of 7 March)





� RESOLUCIÓN de 2 de diciembre de 2008, de la Secretaría de Estado de Política Social, Familias y Atención a la Dependencia y a la Discapacidad, por la que se publica el Acuerdo del Consejo Territorial del Sistema para la Autonomía y Atención a la Dependencia, sobre determinación de la capacidad económica del beneficiario y sobre los criterios de participación de éste en las prestaciones del Sistema para la Autonomía y Atención a la Dependencia. BOE núm. 303 Miércoles 17 diciembre 2008 (Resolution of 2 December 2008, of the Secretariat of State for Social Policy, Families and Care for Dependency and Disability, by means of which the Nation Council Agreement of the System for the Autonomy and Care for Dependency was published, on determining the financial capacity of beneficiaries and the criteria for their receiving benefits from the system for Autonomy and Care for Dependency, Official Journal number 303, Wednesday 17 December 2008)   





� Sentencia nº 384/09 Juzgado de lo Penal número 12 de Valencia de 3. de julio de 2009 (Ruling nº 384/09 Criminal Court number 12 of Valencia dated 3 July 2009)
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