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This submission is made on behalf of the Australian Civil Society Parallel Report Group made up of the following Disabled Peoples Organisations (DPOs), disability advocacy organisations, disability legal advocacy centers and human rights organisations:

· People with Disability Australia (PWDA)

· Australian Federation of Disability Organisations (AFDO)

· First Peoples Disability Network Australia (FPDN)

· Disability Advocacy Network Australia (DANA)

· Queensland Advocacy Incorporated (QAI)

· Australian Centre for Disability Law (ACDL)

· Australian Disability Rights Network (ADRN)

· Redfern Legal Centre (RLC)

· Australian Human Rights Centre (AHR Centre)

The Australian Civil Society Parallel Report Group formed in 2009 to prepare a report on Australia’s compliance with the United Nations Convention on the Rights of Persons with Disabilities (CRPD).  The report, Disability Rights Now was launched in August 2012 following research and consultation across Australia with people with disability, DPOs and disability advocacy organisations.  It has also been submitted to the Committee as a Parallel Report.  

This submission highlights our priority areas of concern regarding Australia’s progress in implementing the CRPD, and suggests questions that may aid the Committee in investigating these areas further during the constructive dialogue with the Australian Government delegation in September 2013. 

The priority areas of concern outlined in this submission contain references to the specific pages of more detailed information in Disability Rights Now, which is on the OHCHR website.
Legislative and policy framework (CRPD Articles 4, 5, 7 & 33)

Incorporation of the CRPD into domestic law (p. 36 onwards, Disability Rights Now [DRN])
Australia has failed to incorporate the CRPD into domestic law through comprehensive, judicially enforceable legislation. Existing legislation, such as the Disability Discrimination Act 1992 (Cth) falls well short of the obligations under the Convention.

Equality and Non-Discrimination (p.39 onwards, DRN)
While the Disability Discrimination Act 1992 (Cth) (DDA) makes it unlawful to directly or indirectly discriminate against people on the basis of disability in certain areas of public life, significant limitations remain. A number of aspects of current anti-discrimination laws limit the ability of people with disability to complain about discrimination, obtain effective remedies for violations of their rights, and to achieve substantive equality. For example, there are no protections against vilification or hate crimes in current legislation, and the DDA provides a defence to discrimination where the avoidance of discrimination would cause an unjustifiable hardship.  Moreover, the process for addressing discrimination claims involves independent conciliation by the Australian Human Rights Commission as a first step, with matters going to court if negotiations break down.   In practice this means that it is possible for resolutions to breaches of human rights to be settled confidentially rather than resolved in open court.  In turn this reduces the opportunity to address matters of systemic discrimination and create progressive human rights jurisprudence through the legal system.  

The Exposure Draft Human Rights and Anti-Discrimination Bill 2012 attempts to consolidate the five existing Commonwealth anti-discrimination acts into a single comprehensive law. One particular purpose of consolidating this legislation is to address intersectional discrimination. People who experience double discrimination, for example persons who are Aboriginal or Torres Strait Islander and who have a disability, have no legal remedy for the interaction of both instances of discrimination.  At the time of writing the Government had chosen not to progress passage of the Human Rights and Anti-Discrimination Bill through Parliament. 

The National Disability Strategy (p.36 onwards, DRN)

The National Disability Strategy (NDS) sets out a national policy framework for guiding Australian State and Territory Governments to meet their obligations under the CRPD. This framework includes goals and objectives under six areas of mainstream and disability-specific public policy.  However, there has been no clear commitment to resource the implementation of this plan.
Framework for children with disability (pp.48-49, DRN)

We welcome the appointment of the National Children’s Commissioner by the Australian Government.

The National Framework for Protecting Australia’s Children is only focused on child protection against violence, abuse and neglect.  Australia does not have a comprehensive national policy framework for children that articulates how the rights of children, including children with disability, should be implemented, monitored and promoted across all jurisdictions.  Children and young people with disability are not provided with adequate opportunities or accessible information to assist them to express their views freely in matters that affect them, and there is no national, comprehensive approach to seek the views of children and young people with disability.  
Consultation with people with disability (p.197 DRN)

Australia is failing to effectively involve people with disability and their organisations in all stages of planning, implementation and monitoring the implementation of the CRPD.  Initiatives in this regard remain piecemeal.  For example, an implementation reference group of disabled peoples organisations has been established to advise on the NDS but there is no framework in place to guide the process of meaningful and effective engagement between Government and people with disability and their organisations in matters of policy development and legislative reform.   

Access to independent advocacy support (pp.37-38, DRN)

Advocacy support for people with disability is patchy and seriously rationed throughout Australia despite the Government’s recent commitment in the National Disability Advocacy Framework to the goal of people with disability having access to effective independent disability advocacy that promotes, protects and ensures their enjoyment of all human rights.  This is particularly the case for Aboriginal and Torres Strait Islander peoples with disability and people with disability from culturally and linguistically diverse backgrounds.

Suggested questions:

· When and how will Australia incorporate the CRPD into domestic law?

· How will Australia reform its discrimination laws, and in particular the individual complaints system, to ensure that instances of systemic discrimination are addressed?

· When and how will the Australian Government create a Framework or establish Guidelines for involving people with disability and their organisations in policy development and legislative reform processes? 

· When will Australia take action to resource the implementation of the National Disability Strategy?
· How will the role of Children’s Commissioner protect, promote and realise the rights of children with disability as laid out in the CRPD?  

· What measures does the Australian Government intend to take to achieve their goal of ensuring access to independent advocacy support for people with disability?  Are there specific measures and funding allocated to ensure independent advocacy is available to Aboriginal and Torres Strait Islander peoples with disability and people with disability from culturally and linguistically diverse backgrounds?
Equal recognition before the law (Article 12, p.70 onwards DRN)

A number of Australian laws, policies and practices deny or diminish recognition of people with disability as persons before the law, or deny or diminish a person with disabilities’ right to exercise legal capacity. This takes place in areas such as financial services, voting, public office, board participation, access to justice, will making and deposition, the opportunity for people with cognitive impairments to participate as witnesses in court proceedings and the opportunity for people with disability to choose what disability supports they need, who will provide them and when. 

Guardianship, estate management and mental health laws regulate the area of legal capacity, financial management and substitute decision-making in Australia.  These laws differ between States and Territories resulting in inconsistency, and primarily focus on a person’s capability to perform particular actions as opposed to looking at how a person can be supported to perform those tasks themselves.    Whilst Australia does not have a plenary guardianship system, these laws all breach, are inconsistent with or fail to fulfil obligations under the CRPD. 

Suggested questions:

· When will Australia remove its interpretive declaration regarding Article 12?

· When will Australia amend legislation to provide for supported decision making models as opposed to maintaining options for substitute decision making?

· How does Australia plan to promote, develop and monitor the implementation of alternatives to substitute-decision making?

Access to Justice (Article 13)

Denial of reasonable accommodation (p.74 DRN)
There is no compulsory or consistent training for judicial officers, legal practitioners and court staff about how to accommodate people with disability across Australian jurisdictions nor guidelines outlining how people with disability can be supported to participate in all aspects of legal proceedings.  The absence of this framework means that people with disability are often not provided with the support they require to engage effectively in all processes of the justice system,
 and negative attitudes which create barriers to accessing justice persist.
 
Inadequate funding of legal services (p.75 DRN)
People with disability in Australia are over-represented in the justice system whether as complainants, litigants, defendants or victims.  Underfunding of community legal services has resulted in legal representation primarily being available only to the very poor and generally only in criminal matters. Civil and administrative claims for people with disability receive minimal support, even when such claims involve significant human rights issues. 

Suggested Questions:

· How are people with disability provided with reasonable accommodations to ensure procedural fairness? 

· How are people with communication, vision and cognitive impairments provided with reasonable accommodation to give evidence?

· How are community legal services funded to ensure access to justice for persons with disability? 

Criminal Justice and detention (Article 14) 

Overrepresentation (p.74 & 83 DRN)

People with disability encounter many difficulties with the criminal justice system. Police officers receive minimal disability awareness training
 and few State and Territory Governments have established court diversion programs to prevent unnecessary contact with the criminal justice system, which often leads to multiple fines, repeat offending, and incarceration for people with disability.
 Reports also indicate that people with disability are more likely to be questioned, arrested and detained by police due to their 'challenging behaviour'.
 As a consequence, people with disability are over-represented in both the prison and juvenile justice systems. Once in prison, people with disability are often not provided with the necessary support and safeguards they require to maintain their security and enjoyment of other human rights and can experience further violations to their rights, for example, prolonged solitary confinement. 

Indefinite detention (p.85 DRN)

People with disability, predominantly those with cognitive impairment, who are found ‘unfit’ to stand trial due to their impairment can be indefinitely detained in prison due to a lack of alternative and appropriate accommodation and support options.
 This practice of arbitrary detention is disproportionately experienced by Aboriginal and Torres Strait Islander peoples with disability.
  

Women (p.80 DRN)
Women with disability represent between 30 and 50 per cent of the entire Australian prison population. The percentage of women with disability in prisons is greater than men with disability, and the number of Aboriginal and Torres Strait Islander women with disability in prison is also higher than equivalent figures for men.

Children and young people  (pp. 80-81 & 98-99 DRN)
Children with disability are overrepresented in the juvenile justice system in Australia and there is no coordinated approach to research and implement measures to address this. Available evidence is indicative of the scale of the problem.  For example, nearly half the young people in New South Wales juvenile detention centres have an intellectual or ‘borderline’ intellectual disability,
 and in one study, the majority of young people were found to have a ‘psychological condition’ (85 per cent), with two thirds (73 per cent) reporting two or more ‘psychological conditions’. 

The increased risk of young people with disability entering the juvenile justice system is linked to failures that include: a lack of support services, appropriate treatment and behaviour intervention programs; the use of inappropriate and harmful service practices such as physical restraint and medication; the risk or actual occurrence of physical and sexual assault; and the reliance on the police to resolve ‘challenging’ behaviour.
 Emphasis is frequently placed on punishment of the crime and rehabilitation, rather than on appropriate assessment, intervention and support services.  

Suggested questions:

· What steps is Australia taking to address the over-representation of persons with disability in the criminal justice system?

· What steps are being taken to end the unwarranted use of prisons for the management of unconvicted people with disability, particularly Aboriginal and Torres Strait Islander people with disability?  What alternative support and accommodation options have been developed?

· What processes and procedures exist to ensure the provision of reasonable accommodation for persons with disability who are deprived of their liberty in the criminal justice system?

Ill treatment (Articles 15 & 17)

Mental health legislation (p.114 DRN)

In Australia, people with disability are subjected to a range of practices that significantly interfere with their physical and mental integrity, including forced psychosurgery and electroconvulsive therapy. Mental health legislations differs from State to State but all raise serious concerns, including that people with disability can arbitrarily be subject to detention and involuntary treatment.

The Australian Government believes the existing legislative, policy and practice frameworks governing compulsory assistance or treatment is in line with Article 17 of the CRPD and that no improvements or reforms are required.  Since ratification of the CRPD, a number of people with disability and their representatives in Australia have questioned the validity of separate mental health legislation, given that it prescribes limitations to human rights on the basis of disability.
 

Restrictive practices (p.90 DRN)

People with disability in Australia, particularly those with cognitive impairment or psychosocial disability, are routinely subjected to unregulated and under‑regulated behaviour modification or restrictive practices such as chemical, mechanical and physical restraint and seclusion. Whilst Australia has ratified the Convention against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment (CAT),
 State and Territory legislative protections do not extend to acts amounting to inhuman and degrading treatment. The National Disability Strategy (NDS) identifies an action to "review restrictive legislation and practices from a human rights perspective", but as yet no recommendations have been forthcoming. 

Restrictive practises and children (p.166 & 167 DRN)
There is significant concern about the use of restrictive practices in both ‘special’ and mainstream schools, with reports across Australia that children are being tied to chairs, locked in isolation rooms, being physically restrained and penned in outside areas under the guise of ‘behaviour management’ policies and practice.
 

Suggested Questions:

· When will Australia remove its interpretive declaration regarding Article 17?

· How does Australia plan to develop alternative mechanisms to its existing mental health regimes and repeal legislation that prescribes limitations to human rights on the basis of disability?

· What steps is Australia taking to identify and eliminate the use of restrictive practices on children and young people with disability in mainstream and segregated schools?

· When will Australia ratify OPCAT? What mechanisms currently exist to monitor places of detention where people with disability reside in order to prevent ill treatment?    

· Does the Governments review into restrictive practices address the elimination of behaviour modification and restrictive practices that cause harm and punishment to people with disability? 

· Does the Governments review into restrictive practices address the need to eliminate environments and ‘treatment’ approaches, such as institutions, residential care and mental health practices, which exacerbate behaviour that leads to the application of harmful restrictions and restraint? 

Violence, Exploitation, Abuse and Neglect (Article 16)

In Australia, people with disability experience significantly higher levels of violence, exploitation, abuse and neglect than people without disability.  This is the case regardless of whether they live in a form of institution or in the community.  However, there is no national strategy in place seeking to address this.

Sexual assault of women with disability (pp.46 & 111 DRN)

More than a quarter of rape cases reported by females in Australia are perpetrated against women with disability.
 It is estimated that between 50 – 70 per cent of women with psychosocial disability in Australia have experienced past physical or sexual abuse, including child sexual assault.
 Despite this high incidence of exploitation, violence and abuse there is a lack of knowledge and expertise within domestic violence, sexual assault and women’s crisis services that prevents appropriate measures and responses to support women with disability.  

Recognising, preventing and addressing domestic violence (p.102 DNR)

The National Plan to Reduce Violence against Women and their Children 2010-2022, does not address specific forms of violence against women and children with disability or the links between domestic violence and sexual assault services and disability or mental health services.  Moreover, in terms of domestic and family violence, legislation is rarely interpreted as applying to persons with disability living in residential disability service settings or between a person with disability and their carer.
 While legislation prohibits physical and sexual assault, there are significant barriers preventing people with disability from reporting abuse and having incidences being successfully investigated and prosecuted as crimes.

Protecting children with disability (p.103 DRN)

The National Framework for Protecting Australia’s Children 2009-2020 includes a very limited number of initiatives that specifically focus on protecting children and young people with disability from abuse and neglect.  Only two of the five initiatives have a national focus, and none provide a comprehensive approach to identifying the incidence, prevention or response to violence, abuse and neglect experienced by children with disability.
  In 2013 a Royal Commission into Institutional Responses to Child Sexual Abuse was established to investigate sexual abuse of children in institutional settings.

Suggested questions: 

· What national measures are being taken to address the higher levels of violence, exploitation, abuse and neglect experienced by people with disability? 

· What steps are being taken to increase the accessibility of mainstream domestic violence services for people with disability?

· What gender and age specific measures has Australia taken to comprehensively protect people with disability from experiencing exploitation, violence and abuse? 

· What steps are being taken to recognise abuse between a person with disability and their carer as domestic violence (regardless of whether that care is provided in an individual’s home or in an institutional setting)? 

· To what extent will the Royal Commission into Institutional Responses to Child Sexual Abuse specifically investigate previous cases of sexual abuse of children with disability? What methods will it use to do this?

Disability support and living in the community (Articles 19 & 26)

Inadequate provision of disability support and services (p.176 onwards DRN)

Under the Disability Services Act 1986 (Cth) there is no right to disability support, rather the focus is on the provision of disability services.  The quantity, quality, level of choice between services and appropriateness of services available varies widely from State to State meaning that where a person lives significantly impacts upon the chances of them accessing services which are adequate for their needs.  Disabilty services are not portable, meaning that the right of people with disability to move freely within Australia is also restricted.  

In 2011 a Productivity Commission report into Disability Care and Support concluded that, “the current disability support system is underfunded, unfair, fragmented and inefficient and gives people with disability little choice and no certainty of access to appropriate supports.”
  In March 2013 new legislation was passed, The National Disability Insurance Scheme Act, which is designed to introduce individualised funding packages of disability support. This will be a national scheme intended to ensure that all people with disability have equal access to the reasonable and necessary support that they need, regardless of where they live or how they acquired their disability.  The objects and principles of the legislation also include references to promoting the independence and self-determination of people with disability, increasing the social and economic participation of people with disability, and implementation of the CRPD.   
Access to disability support for Aboriginal and Torres Straight Islanders (p.526 onwards DRN)

Aboriginal Australians face significant barriers to accessing disability supports and services due to insufficient services particularly in rural and regional areas, social marginalisation, cultural attitudes towards disability and culturally inappropriate service provision.
 Disability support programs and services do not effectively reach many people with disability in these remote communities or may not be flexible or compatible with cultural values and traditions.

Re-institutionalisation (p. 127 DRN)

Many people with disability in Australia are still compelled to live in large residential institutions in order to receive the disability supports they need.  Moreover, many State and Territory governments are funding the development of ‘contemporary institutions’.  Although smaller in scale to residential institutions of previous eras, these initiatives still require people with disability to be segregated from the rest of the community and congregated together in order to receive support.  For example, co-tenancy arrangements or group homes where people are compelled to live together in order to share services, or the building of ‘cluster housing’ communities specifically designed only for people with disability. 

The inaccessible design of social and private housing also considerably narrows the opportunities for people with disability to access suitable accommodation in the community.  For example, over 6,700 people with disability under the age of 65 are forced to live in aged residential care nursing homes due to the under supply of appropriate housing and support options.
  Only 36 per cent of people with disability who receive disability funding own their home compared to 69.8 per cent of the general population.

Suggested Questions:

· How will progress in the achievement of the objects and principles of the National Disability Insurance Scheme Act as they relate to realising the right to live in the community be measured and reported on?

· How will implementation of the National Disability Insurance Scheme Act ensure that Aboriginal and Torres Strait Islander peoples with disability benefit from the introduction of self-directed disability support? How are Aboriginal and Torres Strait Islander peoples with disability being consulted with in the design and implementation of the changes to disability support provision? 

· What measures are Australian Governments taking to ensure that people with disability are supported to live in the community on an equal basis with others?

· What measures are being taken to prohibit the redevelopment of ‘contemporary institutions’ where people with disability must live to obtain supports? 

Immigration (Article 18 & 28)

Discriminatory health requirements (p.121 onwards DRN)
In Australia almost all visa applicants must satisfy the health requirement in order to be granted a visa.
 Although the health requirement does not directly discriminate against people with disability, it is much more likely that people with disability will be unable to meet it.  The current rules allow inadequate consideration to the economic and social contributions people with disability make to the Australian economy and community life.
 For example, a parent or family wanting to relocate to Australia to take up an offer of employment would not be able to do so if they wanted to bring their child with disability, as the child would likely not be granted a visa for failing to meet the health requirements. 

Access to income support (pp. 193 & 194 DRN)

For migrants that come to Australia (except those immigrating on humanitarian grounds), there is a waiting period of two years before they are able to access general income support. However, a waiting period of ten years applies to migrants with a disability to access the disability support pension. 
 The ten year qualifying period creates financial difficulties for the estimated 5,000 affected migrants with disability, particularly if they are unable to achieve financial security through employment.

Suggested question: 

· When will Australia remove its interpretative declaration on Article 18?

· What steps is Australia taking to end the discrimination against people with disability in its immigration law and policy?

Respect for home and family (Article 23)
Involuntary or coerced sterilisation (p.152 DRN)
Involuntary or coerced sterilisation of people with disability, particularly women and girls with disability is an ongoing practice in Australia and has been the subject of recommendations to Australia by the Committee on the Rights of the Child, the Committee on the Elimination of Discrimination against Women and the Human Rights Council.  In February 2013 there was a Senate Inquiry into the Involuntary or Coerced sterilisation of people with disability, which is due to report in April 2013.

Removal of children from parents with disability (p.153 DRN)
Parents with disability, particularly those with intellectual and psychosocial disability are significantly over represented in the child protection system, and children of people with disability are subject to removal from their parents at a higher rate than the general population.
 In many circumstances children are removed pre-emptively despite there being no evidence of any neglect, abuse and/or parental incompetence.

Suggested question:

· Following the Senate Inquiry into sterilisation, what steps will Government take to meet its international human rights obligations to prohibit the involuntary or coerced sterilisation of people with disability?
· What measures are being taken to address the legal, policy and social support environment that gives rise to the removal and / or threat of removal of babies and children from parents with disability? 

Education (Article 24, p.162 onwards DRN)

Segregation

Students with disability continue to be placed in ‘special schools’ throughout Australia, despite the fact the educational and economic outcomes for students with disability who attend these special schools are lower than the outcomes for students who receive a more inclusive mainstream education.
 Moreover, many students with disability in mainstream schools are largely confined to ‘special classes or units’.  Children and young people with disability in rural and remote areas, as well as in Aboriginal and Torres Strait Islander communities, face further difficulties in participating in mainstream education due to the lack of accessible transport, school facilities and skilled teachers.  Reports indicate that students with disability in mainstream schools experience higher levels of bullying than other students, and bullying is often a significant factor in decisions made by many parents to send their children to ‘special’ schools.

Denial of reasonable accommodation 

Students with disability enrolled in mainstream schools in Australia often receive a substandard education which compromises their ability to lead independent and productive adult lives.
 Modifications to curriculum delivery methods for students with disability are generally not available and there is often inadequate supply, implementation and maintenance of adaptive equipment and technologies to accommodate disability.
 A key barrier to providing appropriate, high quality and individualised support to students with disability at all levels is the lack of trained teachers. There is minimal disability awareness skills training resulting in an inadequate knowledge of diverse functional needs.
 A survey of 2,000 teachers conducted in 2008-2009 found 70 per cent felt inadequately trained to teach students with disability.
 In 2010, Australia completed its review of funding for schools, called the Gonski review, which provided wide-ranging recommendations for funding reform to enhance the education system.
Suggested questions:
· When will Australia develop and implement a national strategy for funding students with disability in genuine inclusive education settings? 

· How will resourcing for inclusive education be funded? 
Work and Employment (Article 27, p.188 DRN)

Australia has moved to reform the vocational and employment opportunities available for people with disability who work in segregated employment, called Australian Disability Enterprises (ADE)
. However, people with disability who work in ADEs are subjected to lower wages and conditions than other people. Under the Supported Wage System, employers can pay people with disability based on productivity levels, which frequently equates to less than the minimum wage.
 The recent decision of the Federal Court in Nojin v The Commonwealth of Australia [2012] FCAFC 192 ruled that the ADE and the Commonwealth unlawfully discriminated against Nojin under Section 6 of the Disability Discrimination Act 1992 (Cth) by assessing his wages using the Business Services Wage Assessment Tool (BSWAT). 
Suggested Questions:

· What measures is Australia taking to ensure equitable wage and industrial conditions for people with disability working in Australian Disability Enterprises?  

· What steps is Australia taking to transition from Australian Disability Enterprises to genuine work training and skills building opportunities that lead to open mainstream employment for people with disability?
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