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CONFEDERACION NACIONAL DE
                  PERSONAS CON DISCAPACIDAD DEL PERU

       CONFENADIP 

PERUVIAN NATIONAL CONFEDERATION OF PERSONS WITH DISABILITIES

(CONFENADIP)
Suggestions for disability-relevant questions to be included in the Recommendations that the Working Group of the CESCR Committee will do to the Peruvian Government
The National Confederation of Persons with Disabilities – Confenadip- is a Peruvian organization that has 200 grassroots organizations and 22 regional federations, which the main duty is the economic and social integration and participation of people with disabilities. The CONFENADIP has prepared this document as a contribution for the ​​recommendations to the Peruvian State, in the CESCR Committee session.
The Peruvian government has ratified a number of international and regional human rights that recognize the right of work, health, education and other rights include in the International Covenant on Economic, Social and Cultural Rights (ICESCR); the Committee on Economic, Social and Cultural Rights (CESCR) had examined  the first report of Peru (E/1990/5/Add.29) in 1997, approving the corresponding observations in May of that year. In the next session of the CESCR, Peru will be examine again for that reason, the National Confederation of Persons with Disabilities (CONFENADIP) has a set of concerns about the current situation of the people with disabilities in Peru, and the full enjoyment of the Covenant rights.

First, we highlight the fact that the Peruvian Government in the document E/C.12/PER/Q/2-4/Add.1 , does not give answers to the list of issues  of the Committee on Economic, Social and Cultural Rights (E/C.12 / PER/Q/2-4 ), regarding disability issues which are included in the articles: article 6, Right to Work; article 12, Right of Physical and Mental Health;  articles 13 and 14, Right to Education;  articles of  the ICESCR. This report attempts to provide information on the situation of persons with disabilities in Peru and provide suggestions to be included in the recommendations to be submitted by CESCR to the Peruvian Government.
1.  In accordance with the Article 4 of the Convention on the Rights of Persons with Disabilities (CRPD), our country is committed to ensure and promote the full exercise of all the rights and fundamental freedoms of persons with disabilities (PWDs) without discrimination based on disability, and in the field of economic, social and cultural rights, to take measures to the maximum of its available resources. If where necessary, within the framework of international cooperation, in order to achieve progressively the full realization of these rights, without prejudice to the obligations under the CRPD, immediately applicable under international law.
The principle of equality and non discrimination to PWDs is a master piece of Article 5 of the CRPD,  is not considered in the Persons with Disabilities General Act. It is not reflected either in the preparation of social policies or the approval of budgets to promote specifically its access to required measures taking into consideration the need to compare their opportunities.  Since 2008 have been including in the General Budget of the State,  strategic and intersectoral programs  by the Ministries of Health, Education, Transport and Communications, Housing, Construction and Sanitation, Women and Vulnerable Populations, Justice, Defense and Interior, Production, Agriculture , Environment, Judiciary and  Public Prosecutor
, but none to implement the internationally commitments in favor of human rights of PWDs. And the absence of indicators of disability in social development plans and in its budgets; this issue highlights the invisibility of their attention.
2  Factors and difficulties that impeding the implementation of the Covenant in Peru, was showed by the CESCR  in 1997, particularly severe discrimination against women, indigenous peoples and other minority groups, such as the huge inequalities in the Peruvian society
. Therefore it is important highlight that the PWDs in Peru are currently excluded, in a society where discrimination takes many different forms. From the most notorious –  no educational or employment opportunities - to the more subtle, such as segregation and isolation, which are caused by the physical and social barriers. The CRPD in its articles: 9, 20 and 21 demands that the States has to create and ensure the implementation of a minimum of standards in all aspects of access to the public places. Particularly, rules to ensure the full accessibility to PWD in transport, information, communication and other facilities.
The National Regulations of Constructions, on its part, contains Rule A.120 (‘’Accessibility for Persons with Disabilities’’), which includes technical rule that establishes conditions and technical requirements for design to elaborate projects and execute building constructions and to adapt the existing ones wherever possible, in order to make them accessible for persons with disabilities. The National Regulations of Constructions also establishes the infringement of this Rule as a punishable violation, pursuant to Law mandate No 27920 on Violations and Sanctions due to infringement of the rules of accessibility. This last rule states that municipalities are the institutions responsible for imposing established sanctions. Therefore, the revenues collected from the imposition of fines must be set aside for local projects or programs for social, labor and educational support in favor of persons with disabilities; as well as for programs that assure the compliance of the current regulations regarding accessibility. 
CONADIS is the organization in charge of controlling the compliance of Law 27920 and appropriately informing the corresponding municipality about the commission on violations under its jurisdiction. The new Law No 29392 regarding violations and sanctions on failure to comply certain articles of the General Law of Persons with Disabilities, states that the Ministry of Women’s Affairs will be in charge of imposing sanctions instead of the municipalities; which will involve difficulty nationwide. 

The Law establish that the revenues collected from the imposition of fines shall be exclusively set aside for CONADIS to promote the rights of persons with disabilities nationwide.  There are many reasons for that: it is necessary to decentralize the government’s functions; it is crucial to strengthen the functions and resources of the Municipal Offices for Attention to Persons with Disabilities (known as OMAPEDs), which are located in all the cities of the country, which is not the case for CONADIS. 

Regarding the rules on accessibility, the Technical Committee for the Standardization of Accessibility to the Physical Environment of INDECOPI has been set up. This committee, conformed by different institutions, from both the public and private sector, will elaborate new technical rules of accessibility for persons with disabilities in urban and architectural areas, taking international regulations into consideration.  In that sense, its duty is to establish minimum requirements for universal design to be met by the rooms, equipments and means of transportation for them to be suitable for persons with disabilities to use without difficulties or obstacles when they perform individual or group activities. 

However, the State has not taken substantial measures to eliminate obstacles and barriers in public transportation and in communication and information service, as necessary to facilitate access to employment for PWDs.
3 The right to education is a key aspect for the development of the person, and although the Peruvian Constitution does not explicitly recognize education as a right, Article 13 states that this is aimed at development of the person, recognizes and guarantees freedom of education and states that parents have a duty to educate their children and the right to choose education centers and to participate in the educational process. Its article 15 states that "the student has the right  to an education that respects their identity, as well as good physical and psychological treatment", and 16 that "[i] s duty of the State to ensure that nobody is prevented from receiving an adequate education because of their economic status or physical or mental limitations. "
Article 24 of the Convention on the Rights of Persons with Disabilities acknowledges the right of persons with disabilities to education based on equal opportunities with an inclusive education system on every level, making the access to education available throughout life. According to the criteria defined by the CESCR, in education should include the right of access to public educational institutions and programs on a non-discriminatory basis.
 However, the importance of these regulations and initiatives and the distance between them and reality still seems to be very important. An example of this is the fact that the Ministry of Education has not publicly reported yet figures about school inclusion, or, as said preliminarily, that the National Population Census (2007) does not allow observing the characteristics of the population with disabilities existing in Peru because the applied survey was focused on the registry of “households” and not people. The non-existence of information, or the ignorance of details that report the characteristics of this population sector hinder the possibility to formulate adequate public policies and implement the mandates of the Convention in an effective way with them. 

According to the National Institute for Information and Statistics (INEI) 2006, persons with disabilities in Peru represent 8.9% (2´523,034) of the general population. From them, 325,471 (12.9%) are girls, boys and teenagers with disabilities, which means that they are in school age. In this respect, taking in consideration that in 2006 42,132 persons with disabilities were registered in different education system categories and levels, there would be 87.1% of boys, girls and young people in school age that would not be in the system; that is means that the inclusive educational strategy is not working out.
In 2007, the Ombudsman’s Office carried out supervision in 82 regular public educational institutions of elementary level in all of the country’s departments. The aim of said supervision was to assess the implementation of the inclusive education policy for boys and girls with disabilities. It was designed by the Ministry of Education in order to determine the degree of fulfilment by the Peruvian State of the obligations in regards of guaranteeing the fulfilment of their right to inclusive education in public regular schools.

In 2007, the Ombudsman’s Office carried out supervision in 82 regular public educational institutions of elementary level in all of the country’s departments. The aim of said supervision was to assess the implementation of the inclusive education policy for boys and girls with disabilities. It was designed by the Ministry of Education in order to determine the degree of fulfilment by the Peruvian State of the obligations in regards of guaranteeing the fulfilment of their right to inclusive education in public regular schools. Based on the research made, the Ombudsman’s Office submitted the Ombudsman’s Report No 127
 observing the almost non-existent progress of the Pilot Plan for Inclusive Education, proposing recommendations for its implementation. 

Regarding the levels of investment that the State assigns for the education of boys, girls and young people with disabilities, as seen in the following chart, for this year 2010 it has only amounted to S/.2’104,648, which roughly represents 0.005% of the total invested budget in the Education sector (S/4, 111,262,739.00).

4     Article 22 of the Peruvian Constitution acknowledges work as a duty and as a right, base for social wellbeing and means of fulfillment of a human being. Its article 23, on its part, states that work, and the ways it is presented, is object of main attention of the Government, because it especially protects mothers, children and persons with disabilities who work; that the government promotes conditions for social and economical development, especially through promotion politics of productive work and education for labor; and that no work relation can limit the exercise of constitutional rights or ignore or diminish employees’ dignity.  Article 24 of the Convention on the Rights of Persons with Disabilities is even wider and more considerate regarding the acknowledgement of rights and liberties that must include persons with disabilities in the workplace. This article mainly acknowledges the right of persons with disabilities to work and make a living in an open, inclusive and accessible labor market and a workplace, even for persons who acquire a disability while they perform their job duties.

To make this right effective, the States that are part of this Convention must adopt legislatives measures to protect persons with disabilities against discrimination at all work stages and all kinds of jobs and to acknowledge the rights of persons with disabilities to work under equal conditions like other people. Moreover, according to the regulations and standards set up to guarantee the human rights of persons with disabilities; it is not enough to fight against discrimination but also it is crucial to fight against other work barriers. Therefore, States must actively support the integration of persons with disabilities in the ordinary labor market and also develop policies that promote and control flexible work provisions and alternatives that allow to reasonably meet employees with disabilities’ needs
.

Despite the existence of a legal frame – always insufficient – that aims to promote and protect the right of persons with disabilities to have access to employment in appropriate and decent conditions, the reality, as we have discussed before, still needs to show such improvements of regulations in practice. In addition, everything occurs in a context in which the non-fulfillment of laws that benefit PWDs seems to respond both to the existence of limitations in the regulations and to the approach defaults in their implementation. For example, the policies for work promotion for persons with disabilities do not even cover 1% of this work group.

5    There are several barriers for physical and mobility accessibility, especially regarding transportation, but also in work establishments that limit free circulation of persons with disabilities and, therefore, they restrict in a severe way their access to job positions and to job opportunities from which they could normally benefit.  There is an evident lack of a seriously structured and coordinated policy, in and out of the government, which can include a series of activities to promote employment and generation of income from other sources such as promoting business and other kinds of companies, that design a coordination and communication policy in order to raise awareness on the private sector regarding work inclusion; or that comes up with ways to promote physical and transport accessibility in a way that it makes mobility to work easier. In addition, public institutions do not comply with the requirement of including at least 3% of persons with disabilities in their payrolls
; which does not bring about a positive environment to encourage the private sector to do likewise.

Article 17 of the Convention establishes the right of every person with disabilities to the respect of their physical and mental integrity. To assure this right, the States shall adopt measures to protect persons with disabilities from medical treatments (or of other nature) administered without the full and informed consent of him or her; to protect girls and women from forced sterilization or abortion; to guarantee the existence, composition and operation of independent medical examination associations in charge of guaranteeing the fulfillment of this right, through different programs and measures. 

The regulations pointed out in sections 14 and 18 of the Convention, read clearly, are specially related to the treatment of persons with intellectual or psychosocial disabilities. Therefore, acknowledgement and full exercise of their civil rights represent a big challenge for Peru.

On this matter, the Ombudsman’s Office carried out a supervision in 2004, aimed at determining the situation of persons with psychosocial disabilities, hospitalized in mental health establishments
. Through this supervision, mental health services in our country were confirmed to respond prevalently to an intramural or ultra-institutionalized attention model. This model restricts the attention of psychic problems isolating the patient from society. We are talking about a medical model, not a social one; and, in this sense, it represents an opposite model to the focus of rights of persons with psychosocial disabilities as this model pretends to rehabilitate isolating persons from their own familiar and communal environment. Currently, there does not exist political will to arrange extra-hospitable alternative resources inserted in the community that work as the basis to implement the communal rehabilitation model.

In this regard, the supervision carried out by the Ombudsman’s Office from May to December, 2004, applied on six establishments of the Ministry of Health (MINSA) and two of the State Social Security Entity (ESSALUD), allowed to confirm the existence of the following problems:

a) The lack of consent from patients for their hospitalization and the lack of hospitalization forms. Some do not even count with hospitalization forms that could be used by relatives.

b) The lack of verification on the existence of a doctor at the moment of hospitalization.

c) The lack of an organization to check hospitalization orders.

In relation to the right to a decent treatment, the report observed that the facilities of three of the six supervised MINSA establishments (Hipolito Unanue Hospital, Victor Larco Herrera Hospital and CREMI) were very inadequate and they were found in bad conditions.

On the other hand, the Ombudsman’s Office detected a considerable number of institutionalized patients marked as “No Name” or that were lacking a national identity document. It also detected that the medical examination of patients was carried out irregularly. Regarding the personnel in charge of services after two in the afternoon (afternoon and night shifts), it generally resulted insufficient. At the moment of the Ombudsman’s Office supervision, only the Honorio Delgado-Hideyo Noguchi Institute, Valdizan Hospital, Rebagliati Hospital and the severe patients service of Larco Herrera Hospital counted with a number of nursing assistants that allowed covering the needs of the service.

In general, attention protocols only foresee the need to request the informed consent of the patients’ relatives, but they are not fulfilled; and not many times the right of patients to receive information and to give their own consent is considered. They do not mention the need to respect privacy and to accept the requests that they could have in order to subject medical decisions to a second opinion, among other rights.

None of the hospitals that use electroconvulsive therapy (ECT) practice it with anesthesiologists and muscle relaxants, except for special cases, particularly when they are old people or persons with fracture and/or intracranial hemorrhage risks. Out of the six establishments where ECT is practiced, only Honorio Delgado-Hideyo Noguchi Institute and Valdizán Hospital count with modern equipment that have mechanisms that allow controlling intensity and alternating current discharges, as well as controlling their electroencephalographic effects. The rest of hospitals practice said therapy with old equipment of more than 20 years old, and even with “handmade” equipment, which offer higher probabilities of failure in the procedure and adverse effects in patients. 

Regarding the respect of the right to privacy, the Ombudsman’s Office acknowledged that the nursing personnel in Honorio Delgado Hospital remain present during family visits. According to the health personnel, they do this in order to acknowledge the type of relationship between patients and relatives. As pointed out, they explain to relatives after the visit how should they relate to patients; and they are also informed about the reasons why do they adopt certain behavior.

In terms of the patients’ possibility of maintaining private communication through mail service, the Ombudsman’s Office was able to verify that patients are not able to send letters in any of the supervised hospitals.

The Mental Disability Rights International (MDRI) and Pro Human Rights Association (APRODEH) carried out a research between October 2002 and February 2003 on the situation of mental health in Peru
. They found several serious violations to the human rights of persons with mental disabilities; among them, inhuman and degrading treatment within institutions, discrimination when providing social and health services, failure to comply with the informed consent, and violations of the right to community integration.

The research mentioned above points out that families can play an important role in achieving community integration; however, without appropriate services and support, families will be unable to facilitate real community integration of their relatives with disabilities.

Finally, it is important to point out that the “Report submitted by Mr. Paul Hunt, Special Rapporteur on the right of every person to enjoy the highest level possible of mental and physical health, Adición, Misión al Perú” (E/CN.4/2005/51/Add.3)
, regarding Mental Health in our country, accuses important disparities between official objectives and national and international obligations of our country in terms of human rights on one hand, and on the other, the reality of health services offered to persons with mental disabilities. Likewise, it observed that the provision of mental health services is very centralized, making it inaccessible for a big part of the population. They are provided, generally, in big psychiatric institutions, which refuse the right of persons with mental disabilities to be treated and seen in the community where they live, as well as living and working in it, as much as possible. 

The Special Rapporteur was also concerned for the vulnerability of users of psychiatric services; particularly the ones who are hospitalized in big psychiatric hospitals, whose human rights are violated when being attended in them. The Rapporteur visited Victor Larco Herrera Hospital and witnessed some of these problems. Likewise, he was given information on practices and conditions in other institutions that, apparently, are incompatible with the right to health and other human rights.

A serious fact we has to highlight is that a Law has been presented to the enactment, - the Law No. 29737- which amendment the General Health Act introduced by Article 1
, that allows the involuntary interment of persons with mental psicosocial disability, without specifying the assumptions in which this can occur by delegating such details to a regulation that says that has not yet been approved. This law is contrary to the CRPD in its articles 12 and 17 referred to the right of persons with disabilities:  to equality before the law and respect for their physical and mental integrity on an equal terms like others, respectively.

RECOMMENDATIONS
· To Adopt measures to ensure the principle of equality and nondiscrimination to PWDs, and be reflected in its general budget and social policy; and disability indicators which will measure the progress in disability issues.
· To remove barriers that prevent or limit the accessibility of those persons with disabilities to their physical environment, transport, information and communications; including information and communications systems and technologies, and other public services and facilities; To guarantee full accessibility of persons with disabilities to all cultural and/or sport facilities, especially all those which receive public funds, which shall be fitted out according to accessibility plans; And particularly, which standards, measures and budgets are planning to implement to ensure the full access in transport, information and communication, both in urban and rural areas.

· To allocate enough budget resources to achieve progress in the process of scholastic inclusion of children and adolescents with disabilities; the priority aspects to be taken into account in this regard shall be the promotion of the right of inclusive education of all children and adolescents with disabilities; technical training and raising of awareness among regular and special education teachers, particularly towards the treatment of students with disabilities and teaching procedures, as well as the appropriate adaptation of school curricula: development of a work education for teenagers with disabilities, in accordance with their abilities, vocation and job market demand.

· Implement measures in order to promote employment, in the private in public sector for labor inclusion of the PWDs; to remove barriers physical and in public transportation that limit mobility allow PWDs to move to their jobs. To ensure the effective compliance with the coverage of 3% of the payroll of State institutions for persons with disabilities.
· Provide the availability of alternative outpatient resources, allocated with the corresponding budgets and inserted into the community, to act as a base for the implementation of the community rehabilitation model for persons with psychosocial disabilities. The communitisation process of the services shall be accompanied by a redesign of currently existing services, so that they not only meet the standards established by the CRPD—including the provision thereof with the prior informed consent of persons with mental/psychosocial disabilities, as set forth in Articles 17 and 25 of the Convention—but also prevent all deprivation of liberty based on disabilities, as provided in Article 14 of the Convention.
· In order to prevent cases of exploitation, violence and abuse to the detriment of persons with disabilities, it is necessary to ensure that all services and programmes in the service of such persons are supervised by an independent organism, made up of the Ombudsman’s Office and national human rights entities. Among other aspects, such organism shall be responsible for constantly safeguarding the exercise of the rights of persons with psychosocial disabilities committed to hospital centres; providing, when applicable, the release of those persons who are kept in such institutions in violation of the guarantees recognised to such effect in the CRPD.  Similarly, the Law No. 29737  should be repealed  which allows the involuntary interment of PWD without setting conclusive reason that this can occur, thereby violating their right to equality before the law as it his physical and mental health on an equal basis with others.
Lima, March 25th, 2012
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� Ley Nro. 29737, publicada en el diario oficial El Peruano del 6 de julio de 2011, mediante la cual se modifica el artículo 11 de la Ley 26842, Ley General de Salud, referido a la salud mental; y regula los procedimientos de internamiento de las personas con trastornos mentales en los siguientes términos: “Artículo 1. Modificación del artículo 11 de la Ley 26842, Ley General de Salud Modificase el artículo 11 de la Ley 26842, Ley General de Salud, en los términos siguientes: "Artículo 11. Toda persona tiene derecho a la prevención, recuperación, rehabilitación y promoción de su salud mental. El alcoholismo, la farmacodependencia, los trastornos psiquiátricos y los de violencia familiar, social y política se consideran problemas de salud mental. La atención de la salud mental es responsabilidad primaria de la familia y del Estado. Además de los procedimientos y derechos establecidos en el artículo 15, en el tratamiento a las personas que acceden a los servicios de salud mental se considera lo siguiente: (…) c. La posibilidad de realizar el internamiento involuntario de acuerdo con los procedimientos establecidos en el reglamento de la presente Ley.”





