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Facts

Kenneth McAlpine (KM) is a man with Diabetes Mellitus (type 1 diabetes), diagnosed at the age of one and a half, which is controlled by daily injections of insulin.

In 1998, KM started working at Oracle Corporation UK Limited (hereinafter Oracle) as a consultant. In 2004, he became a Service Delivery Manager (SDM).  He was in charge of one client account and soon after of a second client account. In December 2005, KM informed his manager he was not happy with his workload and for the first time informed his manager about his diabetes and stress.  A few days later in a discussion with a second manager, KM expressed his wish not to take on a full SDM role as he was home-based and wanted to minimise his travel, and wished to look for another role within the company.   In January 2006, it was announced that the firm would merge with another following a reorganisation of structure. KM was told that he had been provisionally selected for redundancy in May 2006 given that his role was no longer required due to the changing business model and reorganisation.  Between January and June 2006, KM looked for alternative roles within the company and in July 2006 he was made redundant. 

KM lodged a complaint to the Employment Tribunal Service, claiming that Oracle did not follow the appropriate dismissal and redundancy procedures and that the decision was discriminatory.  KM claimed that he was selected for redundancy because of his disability and/or because he had requested a reduction in his workload due to his disability, and that Oracle failed to make reasonable adjustments that would enable him to stay in the firm. During the court proceedings, Oracle disclosed electronic messages sent by one of the managers stating that “the combination of diabetes and high blood pressure could result in a prolonged period of time off due illness” and suggesting “to action redundancy from his role”.  Oracle argued that the person who had been in charge of compiling the list of candidates for possible redundancy was not aware of KM’s disability, and that KM carried out limited aspects of his role as SDM. The Employment Tribunal found that KM had not complied with the legal procedures in respect of raising a grievance regarding the complaint of an alleged failure to make reasonable adjustments and struck out this part of his claim.  In July and August 2007, the Employment Tribunal dismissed KM’s claims for unfair redundancy and disability based discrimination, noting that one other SDM also had type 1 diabetes yet continued in her role, and that KM did not establish that he had been treated less favourably on account of his disability, on the contrary, he had received a reduction of workload at his own request.  KM appealed to the Employment Appeals Tribunal which noted that it only held jurisdiction to hear appeals on questions of law and could not “re-hear the facts of the case”.  The Employment Appeals Tribunal dismissed the author’s application in December 2007 holding that his appeal did not disclose reasonable grounds.  KM subsequently filed an application for leave to appeal against the Employment Appeal Tribunal’s decision before the Court of Session.  In February 2010, the Court refused all grounds of appeal and held that no error in law had been identified and the assessment of evidence was a matter for the Employment Tribunal.

In August 2008, KM lodged an application before the European Court of Human Rights claiming violations of his right to a fair hearing and discrimination.  In March 2011, the Court declared KM’s application inadmissible because it did not disclose any appearance of a violation of the rights and freedoms set out in the European Convention of Human Rights.
The complaint

Invoking Articles 4(1)(d), (e), 5(2), 8(1)(b), 12(4), 22(1) and 27(1)(a) of the CRPD, KM claimed that the State Party failed to safeguard and to promote his rights through failure to apply its own legislation. KM argued that this occurred because of the stereotypical assumption that diabetes will result in prolonged periods of time off due to illness, and that the domestic tribunals and courts had failed to adequately assess the evidence of discrimination brought before them.

KM added that the State Party had not taken any measures to prohibit and ensure that its authorities acknowledge disability discrimination based on diabetes, and to eliminate discrimination by private enterprises (Articles 4, 5). Despite having laws protecting against discrimination of persons with disabilities, it had not adopted any immediate, effective and appropriates measure to combat stereotypes, prejudices and harmful practices by employers and judges (Article 8).

With respect to the alleged violation of Article 12(4), KM claimed that he did not have a fair hearing as his former employer had tampered with the evidence on which the Tribunals relied. 

KM raised that he had been the victim of an arbitrary and unlawful interference in his privacy and family, caused by court officers’ actions and the finding of the Employment Tribunal that he was not a credible witness (Article 22). And lastly, that due to disability based discrimination, his right to work on an equal basis with others was infringed (Article 27).

Consideration of admissibility: Observations of the State Party & author
With respect to admissibility, the State Party considered the communication to be inadmissible because the facts and the judicial hearings occurred prior to the entry into force of the Optional Protocol: the Convention and the Optional Protocol thereto entered into force on 7 July 2009 and 6 September 2009, respectively.  The State Party argued that KM’s complaint was manifestly ill-founded and not sufficiently substantiated.  Further, the State Party submitted that the European Court of Human Rights had found KM’s application inadmissible and since the Court had examined the substance of KM’s application, the communication should be deemed inadmissible in accordance with Article 2(c) of the Optional Protocol.

The State Party argued that other human rights treaty bodies have held that it is not for the Committee to replace domestic authorities in the assessment of the facts and that the communication was based upon the same facts as presented to challenge the redundancy decision before the domestic courts and KM has not explained in which way these courts would have breached the Convention concerning the challenge of his redundancy.

KM noted that the date of the last court judgment regarding the facts of this case was 12 February 2010 (Court of Session), thus after the entry into force of the Optional Protocol. With respect to the decision of the European Court of Human Rights, KM asserted that the CRPD provides much broader protection to persons with disabilities than the European Convention, and that his complaint before the European Court was dismissed on procedural grounds and had not been examined in substance.
Issues and proceedings before the Committee – Consideration of admissibility
The Committee found the communication inadmissible under Article 2(f) of the Optional Protocol: the facts that are the subject of the communication occurred prior to the entry into force of the present Protocol for the State Party concerned.  The Committee observed that the Convention and Optional Protocol entered into force on 7 July 2009 and 6 September 2009 respectively, while KM was made redundant in July 2006 and his complaint and appeals to the Employment Tribunal and Appeals Tribunal were lodged and dismissed by December 2007, i.e. before the instruments were in force in the State Party.  

As for KM’s appeal to the Court of Session and its subsequent decision of 12 February 2012, the Committee considered that this decision, which was limited to examining whether any error in law had occurred, did not reiterate the content of the judgments of the lower courts on the question of discrimination and, as a result, the decision did not violate KM’s rights under the Convention.  
Conclusion
The Committee concluded that the alleged violations took place before the entry into force for the State Party of the Convention and the Optional Protocol, which do not have retroactive effect, and that the communication was therefore inadmissible ratione temporis under article 2(f) of the Optional Protocol.

This decision shall be communicated to the State Party and KM.
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� The complaint is declared inadmissible because the facts occurred prior to the entry into force of the Optional Protocol for the State party (Article 2(f), Optional Protocol to the CRPD)


� The Committee shall consider a communication inadmissible when: (c) The same matter has already been examined by the Committee or has been or is being examined under another procedure of international investigation or settlement (Article 2(c), Optional Protocol)
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