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Opening remarks

Head of delegation, Ambassador Peter Woolcott

Ambassador Woolcott informed the Committee that the government was assuming a “caretaker” role given that the federal election was taking place in a few days time and recognising that with every election there is a possibility of a change of government.  In view of this, the Australian delegation would not be able to respond to questions regarding future government actions or policy developments.  Australia has a federal constitutional system in which legislative, executive and judicial powers are shared or distributed between the national government, six state governments, and two internal self-governing territories, meaning that, in practice, there are nine governments which share responsibility for implementing the Convention. 

The Australian Government Attorney-General’s Department and the Department of Families, Housing, Community Services and Indigenous Affairs are designated as Australia’s joint focal points for matters related to Australia’s implementation of the Convention. Australia’s focal points encourage all ministries in the national government to think about people with disabilities when they are designing policies and implementing programmes. They also work with policy offices in every state and territory government.

The foundation of Australia’s work to advance disability rights is the National Disability Strategy, which has been agreed to by all nine governments in Australia.  The Strategy guides public policy across all levels of government and aims to improve design and delivery of mainstream, as well as disability specific, services and programs. The National Disability Strategy is an important mechanism to ensure that the principles underpinning the Convention are incorporated into policies, services and programs affecting people with disabilities, their families and carers. 

The National Disability Strategy aims to ensure that people with disabilities have access to the same opportunities as other Australians by working to advance: 

•
inclusive and accessible communities 

•
rights protection, justice and legislation

•
economic security 

•
personal and community support

•
learning and skills, and

•
health and wellbeing.

The Australian Government will provide $19.3 billion over seven years from 2012-13 to roll out DisabilityCare across the country.  Australia’s work to improve the realisation of the rights of people with disabilities is longstanding. These rights were enshrined in law by the 1992 Disability Discrimination Act. The Disability Discrimination Act makes it unlawful to discriminate against people with disability in a range of areas of public life, including employment, education and the provision of goods and services. 

Despite significant work to date, there are substantial faults in the support system available for people with disabilities – and that these create barriers to people with disabilities participating fully in society.  In response, all Australian governments are building DisabilityCare Australia – a National Disability Insurance Scheme. The Scheme was launched on 1 July this year following two years of development. DisabilityCare Australia will take an individualised approach to provide supports to people with disabilities to enable them to meet their particular needs and goals.  This reform will create opportunities for hundreds of thousands of Australians with disabilities to participate in our communities and in the economy in a way that many take for granted.

The legislation that implements the scheme lists implementation of the Convention on the Rights of Persons with Disabilities as its first object and it aims to: 

• support the independence and social and economic participation of people with disabilities

• provide people with disabilities with choice and control in identifying their goals and in the planning and delivery of their supports, and

• promote the provision of high quality and innovative supports that enable people with disabilities to maximise independent lifestyles and full inclusion in the community. 

The Scheme will be fully rolled out by July 2016. By then, DisabilityCare Australia will provide support to about 460,000 people who have a significant and permanent disability resulting in a substantially reduced capacity to participate in the activities of daily life.  People with disabilities who are participants in the scheme will be empowered to choose the support they want based on their particular needs and goals, as well as how and by whom they are delivered. This support may include links to existing services and support within the participant’s community, and/or reasonable and necessary funded support.  The first stage of DisabilityCare Australia launched in four locations around Australia in July 2013 and will launch in two further locations from July 2014. 

In Australia, it is unlawful to discriminate against someone on the basis of their disability in relation to employment. The Australian Government provides significant services to assist people with disabilities find and maintain employment, including for people who need substantial ongoing support.  For example, the Australian Government Disability Employment Services program encourages employment of people with disabilities - by not only helping job-seekers with disability to build their skills, but also building the disability awareness of employers and helping employers meet the costs of making adjustments for employees with disabilities. 

Australia recognises the fundamental importance of engaging people with disabilities and their representative organisations which is why the Australian Government provides funding to 13 national disability peak organisations to contribute to government policies on issues affecting people with disabilities, their families and carers. These national disability organisations are member-based organisations, accountable to the individuals and groups that support them. There are also groups that are specifically focused on promoting the rights and needs of people with disabilities who are also women, children, Indigenous Australians or people from culturally and linguistically diverse backgrounds.

The Australian Government also established the National People with Disabilities and Carer Council, which provides advice on the implementation of the national elements of the National Disability Strategy, National Carer Strategy, DisabilityCare Australia and other key reforms impacting on people with disabilities.  The Council consists of 28 members who represent a diverse range of backgrounds and experience including people with disabilities and their families, carers, industry and union representatives, academics and members representing Indigenous Australians with disabilities. The formation of this Council creates a single advisory body on the inter-related issues of disability and caring relationship. 

With the introduction of DisabilityCare Australia, the Australian Government is developing a new target specifically aimed at increasing access to specialist services and support for Indigenous people with disabilities to ensure that Indigenous Australians with disabilities receive the supports they require. There is bipartisan support for this new target. The Australian Government is also investing in leadership programs for Indigenous disability advocates – in recognition of the important role that advocates and civil society organisations play in effecting change for people with disabilities. The Australian Government is proud to support a non-government peak organisation, the First Peoples Disability Network Australia, to ensure Indigenous Australians have a say on issues affecting Aboriginal and Torres Strait Islander people with disabilities, their families and carers in Australia. This is the only formal, nationally-constituted organisation representing Indigenous people with disabilities in the world. 

Australia’s work to protect and promote the rights of persons with disabilities does not stop at our borders. Australia’s aid program has provided significant support to improve the lives of people with disabilities in developing countries. Australia was recognised by the Organisation for Economic Cooperation and Development’s Development Assistance Committee this year as an international leader in disability inclusive development.  In 2012, an independent review found that Australia’s support for disability-inclusive development has been ‘considerable and impressive’ and has led to significant improvement in the lives of people with disability, including through increased access to education, employment, health services and law and justice.

Australia’s work through the aid program is underpinned by the Convention and has a strong focus on active participation and contributions by people with disabilities. Australia’s aid agency - Unsaid - is including people with disabilities in both policy development and program design leading to more effective programs in a range of areas such as education, water and sanitation and disaster risk reduction. Unsaid is also providing capacity building support to disabled people’s organisations. This is critical to ensuring that people with disabilities can effectively contribute to more inclusive communities.

Graeme Innes, Disability Discrimination Commissioner, Australian Human Rights Commission

The Commissioner explained that the Human Rights Commission is the national human rights institution of Australia. It has a good working relationships with civil society and with Government, and shares information as a basis for cooperation and progress in protecting, respecting and fulfilling the human rights of people with disabilities.  The Commission administers the Disability Discrimination Act. This act makes disability discrimination unlawful in a range of areas of public life and aims to promote equal rights, opportunities and access for people with disabilities.  As Disability Discrimination Commissioner, his role is awareness raising and advising the Government on the laws and policies for people with disabilities. Participation in the interactive dialogue is through his independent role and he speaks independently- his comments would be focused on areas where they could be improvement (also making the suggestion that the Committee consider the use of technologies to facilitate contact with Chris- such as video conferencing and Skype). 

The Australian Government has outlined significant recent areas of achievement: the national disability insurance scheme, accessible public transport, access to premises, access to services and facilities. Further, the Parliament has recently inquired into forced or coercive sterilisation of people with disabilities and inquiries into capacity and security and restraint have recently been announced by other organisations in Australia.  However, there is less evidence of progress in other areas: access to justice for people with disabilities, particularly people of indigenous background, violence against women with disabilities, particularly in institutional settings, involuntarily and coerced sterilisation, and employment of persons with disabilities. 

Edam Mania, country rapporteur on Australia

The country rapporteur congratulated the government for having submitted its initial report in a timely manner and thanked the delegation for its detailed and comprehensive answers to the list of issues.

She raised several concerns related to CRPD implementation in Australia including the following:

· Practice of the medical model of disability – re health, facilitation and rehabilitation, capacity assessment and education.

· Use of restrictive practices in special and mainstream schools of children with disabilities – children being tied to chairs, locked in isolation areas, physically restrained, behaviour management

· Chemical, mechanical and physical restraint and seclusion, forced psychosurgery and ECT, forced detention of persons with disabilities

· Interpretive declarations on Articles 12, 17, 18 and how those declarations intersect with other CRPD rights, in particular with Article 1 (the declaration seems to affect Australia’s obligation to meet the purpose of the Convention- to promote, protect and ensure full and equal enjoyment of rights of persons with disabilities and to promote respect for their inherent dignity), Article 2 and its intersections with Articles 12 and 17 (different definitions of disabilities have been established which use degrading terms used to describe persons with disabilities, and the health and education laws in different territories have defined disability in a manner that projects the person’s lack of capacity and diminishes their physical and mental integrity), Article 5 (affected by the intersectional issues of the declarations), Article 7 (intersecting with Article 17), Articles 14, 15, 16, 19, 21, 23, 24, 25, 26, 27, 28, 29.

· Australian DPOs were not consulted on the interpretive declarations emitted and are concerned about the rights violations that arise from the intersection of these declarations and other CRPD provisions and in particular they wonder why the government would want to deny persons with disabilities protection of their personal integrity as set out in Article 17.

· There is concern over how the initiatives of the government (NDS, NDIS, DisabilityCare Australia, etc) conform to the provisions of the CRPD given that the primary focus of these programmes is on the person's capability to perform particular actions as opposed to looking at how such a person can be supported to act or make decisions.

· The guardianship framework continues to exist rather than a comprehensive review of substitute decision-making itself. 

· The model of communications that are used by people with different disabilities, such as augmentative and the alternative modes of communication, tactile communication, sign language and Braille are not effectively promoted and monitored to prevent substituted decision making. 

· There lacks a national implementation and monitoring framework under Article 33, which ensures DPOs’ participation and involvement in these activities.

· The recommendations made by UN treaty bodies to Australia to prohibit forced sterilisation of children and women with disabilities have been overlooked, and the Senate inquiry into coercive sterilisation opted to endorse regulating this practice rather than prohibiting forced sterilisation.

· Discriminatory government policies towards indigenous population of Australians with disabilities and people with psychosocial disabilities. It is of great concern that a large proportion of young indigenous persons with disabilities, and persons with psychosocial disabilities are in prison while they have not been convicted but for want of affordable housing, and the lack of mechanisms to remove them from prisons and into accessible housing and shelters and into inclusive facilitation and rehabilitation programmes. 

· The proposal by Australian Government for a national framework on reducing the use of restrictive practices is devised under the medical model of disability- it focuses more on when and how to use restrictive practices, rather than seeking to prohibit and prevent their use. 

The country rapporteur concluded her opening statement by informing the delegation that she herself is a person with psychosocial disabilities, and that there was also a former member of the Committee with psychosocial disabilities.  Given the current situation in Australia, there are so many persons like herself who are right now incarcerated in institutions or hospitals against their wishes. 

Questions on Articles 1- 10

Damjan Tatic

Re Article 4(3), what was the role of DPOs in the development of the DisabilityCare Australia?

Re Articles 4(3), 9, 21, 30, what is the situation of the deaf association in Adelaide?

What is the rate of complaints decided in favour of complainant under Disability Discrimination Act?

Regarding the accessibility plan– how is it being reviewed and implemented in practice, and how much is public transport, environment, information, communications open to persons with disabilities in Australia?

Hyung Shik Kim

Due to the different definitions of disability in Australia, how does this affect the compilation of data regarding persons with disabilities? The Disability Discrimination Act relies heavily on a medical definition – focuses on disfigurement, disorder, deformation, disease, body etc that affects persons thought process, emotions, judgment which results in disturbed behaviour.

What definition of disability have been used in compiling Australian disability data?

Re para 34 on Disability Discrimination Act – persons with disabilities can lodge a complaint under DDA; how many indigenous persons have used this provision to lodge complaints in past 5 years? Do indigenous Australians really enjoy equal status as citizens?

Carlos Rios Espinosa  

Regarding the interpretive declarations, this is not very encouraging for the rest of the international community to fail to live up entirely to the mark to protect the rights of all.

Re preamble, it states clearly that the Convention shall be promoted for all persons with disabilities including those who need more support, but as a result of your interpretive declarations which have become for all intents and purposes reservations, there is failure to deliver the rights of all persons with disabilities by distinguishing which persons will not have the same rights, there will be some who will continue to be subjected to guardianship and for some who will be subjected to non-consensual treatment, and it is time for the Australian government to think about withdrawing these interpretive declarations.

A question directed to the Australian Human Rights Commission- what is the Commissioner’s view of these declarations, is there scope for them to be withdrawn?  It would set a fine example for the international community for a developed country like Australia to withdraw its declarations.

Theresia Degener

Re Article 5, why has the Australian government not managed to remedy the legal gap regarding intersectional discrimination so far? In particular, indigenous people with disabilities have no legal recourse re intersectional discrimination which they experience.

Re Article 6, why has the government not addressed the situation of abuse and violence of women with disabilities, and indigenous women and girls with disabilities and those who are institutionalised? The CEDAW Committee has recommended many times to act upon that.

Re Article 7, while welcoming the appointment of national Children’s Commissioner – are children with disabilities provided with enough opportunities and accessible information to make their voices heard? Why has the government not set up yet a comprehensive approach to seek views of children and young persons with disabilities?

And as recommended by the CRC & CAT Committees, why has not Australia outlawed corporal punishment of children in all territories and states and in all settings? Research shows that children with disabilities are more subject to corporal punishment.

Ana Pelaez Narvaez
Re Articles 6 & 7, on the basis of the Concluding Observations of the CRC Committee in 2012, and the CEDAW Committee in 2010, what has been done with these recommendations and what has changed?

Laszlo Lovaszy

Re Article 4, has Australia considered the application of ICF? 

Re Article 5, whether imposing fines as a measure is included in the range of functions of the bodies regulating non discrimination?

Re temporary exemptions, the Commission can grant temporary exemptions, what is the final limitation in terms of time and longevity, even though there is a five year limit that cannot be extended as mentioned in paragraph 45 of the country report, does this five year limit apply or not in other fields of accessibility?  In addition to transport, is it possible to present the main findings of the newly published review on the application of the transport standards in brief?

Stig Langvad 

Re Article 5, are refugees and immigrants with disabilities protected and supported by legislation towards persons with disabilities to ensure they will be in a position where they can apply for permits of residence if this is their wish?

It is not always the case that persons with disabilities can apply if they are not provided with the proper supports such as sign language interpretation, and will then be treated less favourably in comparison to others.

Why are parts of legislation not covered from protection from discrimination on the grounds of disability?  It is expected that one the CRPD is ratified, then there will protection of rights in all spheres and not only for example with respect to employment.

When we speak of a rich country like Australia, we would expect that there is a great and substantial support to DPOs so they are capable of being the expected partner in developing disability policies in the country. In which way is the government currently supporting financially or through other resources organisations of persons with disabilities, especially organisations representing indigenous persons and children with disabilities?

Silvia Quan Chang

Re intersectional discrimination in particular persons who belong to indigenous groups or when they are women or children with disabilities, and above all indigenous women and children with disabilities, how does the Commission provide support to these people who are subjected to multiple discrimination and the means of reparation when they are victims? And with respect to persons who live in remote and isolated communities?

Monthian Buntan 

Re Article 5, how are persons living in Australia who are not citizens, are their rights well protected and how are they being supported when subjected to discrimination?

Re Article 9, the complaint against Sydney Olympic Committee re inaccessible website served as a good model for rest of world. Are there any tangible tools to measure success in achieving accessibility, and what is the proportion of what needs to be done to guarantee accessibility?

Re the senate inquiry conclusions on forced sterilisation which does not completely ban sterilisation based on disability- what is the rationale behind this? 

Lotfi Ben Lallahom

Re Article 7, does the National Commission on Children also consider the issue of children with disabilities?

Chair
Re Article 3, to what extent has the government started using a human rights and social model? Does the government have a multisectoral approach which take into account Aboriginal and Torres Strait Islanders and persons with disabilities who do not speak English? What is their role within the national strategy and to what extent can they participate in the implementation of the strategy? 

Re Article 7, how has the perspective of children with disabilities been mainstreamed, in particular indigenous communities? 

There was a recommendation made regarding an absolute prohibition of corporal punishment for boys and girls, what specific steps have been taken to implement this recommendation and is there any provisions on the prevention of torture and cruel, inhuman and degrading treatment or punishment and do they specifically address persons with disabilities?

Delegation’s responses

Graeme Innes, Disability  Discrimination Commissioner, Australian Human Rights Commission

Responding to questions regarding the settlement of complaints by the Commission, the delegation noted that 48 per cent of cases were resolved through conciliation and the majority had successful outcomes.  There are just under 1000 complaints a year lodged under the Disability Discrimination Act, 62% have successful outcomes, 2% are from people who identify as having an Aboriginal or Torres Strait Islander background.  Concerning complaints about transport standards, there is a review currently underway so data is not yet available.  Imposing fines is not part of the Australian discrimination regime for any area of complaint, not just for disability. And the time for granting of exemptions is 5 years for all under the Act and a limit of up to 5 years not just for exemptions under the transport standards. The Commission also provides support to indigenous persons with disabilities and sent conciliation officers to remote areas.

Government delegation
Interpretative declarations set out Australia’s understanding of the Convention and any decision concerning their removal would be an issue for any incoming Government.  These were different from reservations and Australia was a party to all the articles of the Convention.  The delegation noted that as a federal system there were laws at the national level but as a common law system, there was no single piece of legislation setting definition, but there were rather different definitions according to the purpose of the law and what the laws were trying to achieve.  Australia was moving away from a medical model and a number of recent programmes were helping move towards a social model.  The World Health Organization classification system had been taken into account and Australia was moving towards a social model but looked into its implementation through its policies, practices and laws.

For example, there was a mentor’s programme for persons with “mental illness” who were severely impacted by their condition.  The programme deliberately did not restrict people’s participation by only having regard to their medical diagnosis.  Similarly, DisabilityCare Australia adopts a needs based approach to disability support rather than one based on medical diagnosis.  A person's support needs are determined by functional assessment of the impact of the person's disability for their ability to undertake ordinary daily activities. This is based on the WHO classification of functioning, disability and health which integrates the social model of disability. There is a different tool to assess the needs of adults compared to children. DisabilityCare Australia uses two tools to help assess and determine the needs and provide opportunity to fast track or pass areas not relevant to some individuals, they identified vulnerabilities and support needed for individual care, including a particular tool kit for children. 

Concerning restrictive practices and the concern about the violation of rights and vulnerability to abuse, the delegation noted that the Government recognised the importance of reducing the use of these practices.  This was a longstanding issue and work had been done to ensure that restrictive practices were human and there was ongoing work on a framework that could benefit from inputs from the Committee.  

Regarding the human rights framework in Australia, the delegation indicated that this had been the Government’s response to a wide human rights consultation and informed by core human rights treaties.  The framework had not included a human rights act of charter of rights, about which many Australians were not sure, and the Government had decided that the enhancement of human rights should be done in such a way that united rather than divided the community.  

Responding to the questions about corporal punishment and the treatment of children, the Schools Assistance Act 2008 requires that all school aged children are given the opportunity to enroll in safe and supportive schools.  The delegation said that the Australian Government did not endorse corporal punishment and most states and territories had banned its use in schools.  Complaints about instances of ill-treatment of children could be brought under Australian laws under the Disability Discrimination Act or to the Commission.

Concerning consultations with civil society organizations, the delegation said the policies will continue to be shaped by consultation with people with disabilities, their families, carers and disability organisations across Australia. This has occurred in many forms, including advisory and expert bodies, grass-roots engagement, targeted consultation, sessions with service providers and potential participants, public forums, and direct feedback through online forums. The design and implementation of DisabilityCare Australia had benefited from consultations and an independent advisory council was established under legislation to provide the board of DisabilityCare Australia with independent advice on matters relating to delivery of the scheme. The board sets the strategic direction of disability care Australia, develops and maintains relationships with stakeholders and complies with statutory requirement. The Australian Government provided funding to 13 national organisations of persons with disabilities to contribute to Government policies on issues affecting people with disabilities their families and careers. The annual funding is 2.5 million AUD. These organizations also convey information between Government, their membership and the border community on policy issues and represent constituencies' views. These are member -based organizations accountable to the individuals and groups that support them. 

In response to concerns about definitions of disabilities, the delegation reiterated that these varied depending on the purpose.  Data collection was carried out by the bureau of statistics using a particular definition for its survey, conceptually aligned with the World Health Organization’s international classification of functioning disability and health.  Additional data was collected systematically on students with disabilities across Australia with support from the different States, on the basis of the Disability Discrimination Act.  A clinical diagnosis was not necessary but the focus was on the level of adjustment provided.  Concerning intersectional discrimination, the delegation highlighted the State’s implementation of obligations under human rights treaty bodies.  In the case of the Convention on the Rights of Persons with Disabilities, most of the legislative framework was considered to be in place for compliance with obligations.    

Regarding intersectional discrimination, the delegation explained that the Discrimination Act was assessed upon ratification and that it was deemed to comply with all the immediate obligations. A number of amendments were made nonetheless to give the Commission jurisdiction and to look at issues of discrimination related to disability.  The Discrimination Act makes it unlawful to discriminate in a number of areas such as employment, provision of goods and services, federal laws and programmes and these reflect the Convention.  There was consideration in Australia about consolidating all existing acts into one single act and a bill was put before Parliament.  There was considerable discussion and debate about this legislation and the government decided that further work needed to be done on that bill prior to the passage of that legislation, which did look at intersectional issues.  Any decision on whether to proceed with that bill will be one for the incoming government to decide.

Minimal accessibility standards for public transportation had been set out and a nationwide consultation had taken place to evaluate the standards and make recommendations for future work and targets.  Progress had been made in some areas but further research and analysis was needed.  As the transport standards must be reviewed every five years, the second review commenced in late 2012, and is currently underway. The current review will take the recommendations of the first review into account, in addition to comments received from more than 90 written submissions and public consultations held across Australia.   Australia had also taken action to ensure that persons with disabilities could access public buildings on an equal basis.  Technical design specification had contributed to improving access to a number of buildings and facilities.  The standards are applied to new buildings undergoing renovation.  Grants had been offered to match local government investments to make a range of public buildings and facilities more accessible. Projects undertaken were focused on improvements to community infrastructure, including new construction, and other measures such as social and cultural infrastructure, garden, parks, recreational facilities, swimming pools, children use of facility, including play group centres, senior citizen centres and ramps for public toilets and equipment, upgrades to facility for participation and inclusion in activities that would otherwise preclude people.

Questions on Articles 11 – 20

Edah Maina, country rapporteur

The country rapporteur stated that she is seeking further information on the government’s interpretive declarations and according to the government’s responses, her understanding is that that the government still are meeting or are obliged to meet obligations under Articles 12, 17, and 18, and in that regard, she expressed concern that there are still practices such as forced treatment, no recognition of consent by people with disabilities, communication is substituted, and in the responses to the list of issues regarding the implementation of augmentative and alternative modes of communication by people with disabilities, the government provided a whole analysis of how the guardianship system is implemented in Australia. So basically, it was more of explaining how substituted support is provided as opposed to how augmentative and alternative modes of communication are carried out. 

Re declaration on Article 17, does Australia still have the full obligation to implement Article 17, and its implication on the intersection with other Articles to which there is no declaration or reservation, e.g. Articles, 5, 25. 

Re Article 18, if Australia still has an obligation to implement Article 18, to what extent will the government act on some of the practices that are not in line with the provisions of Article 18 and its intersection with other Articles of the Convention?

Theresia Degener
Re interpretive declarations on Articles 12 and 17, on the issue of forced and involuntarily or coerced sterilization of people with disabilities particularly women and girls with disabilities, which according to the information we have received is an ongoing practice in Australia.

While there was a recent Senate inquiry into the involuntarily or coerced sterilisations of people with disabilities, it is a concern that the resultant report recommends that national uniform legislation should be developed to regulate sterilisation of children and adults with disabilities rather than prohibit it altogether.  Based on the interpretive declaration in respect of Article 12, the report also recommends that where a person with Disabilities does not have the so-called capacity to consent, substitute procedures may permit their sterilisation including of children. The interpretive interpretation is thus a barrier to implement fully the CRPD and that should pose as an incentive to the Government to think about repealing the interpretive declaration and to take action against these human rights violations. 

Ana Pelaez Narvaez
Re Article 13, effective access to justice and in particular, access to this right for women with disabilities. The Committee has received reports from civil society that some Australian courts have withdrawn parental responsibility of women with disabilities over their own children, where there are situations of violence or where there is suit for divorce or for separation. We are extremely surprised that this should come about and that the court should be granting custody to the husband who is the perpetrator of the domestic violence against the woman, and this is a violation of the woman's right to maternity and it's a case of lack of support to the individual.  What is being done, in practice, to change this and to make sure that these decisions are pursuant to the Convention?

This Committee has also become aware of the high numbers of women with disabilities who are in detention at the moment, women who are in prison. It would appear that between 30 and 50 percent of women who are currently in prison in Australia are women with disabilities. In the light of this, what social programmes these women are able to benefit from in prison? To what extent are they included in other programmes open to all women within these detention centres?

Finally, this Committee has learned that in recent years there has been serious cases of rape of women with disabilities, in some cases affecting pregnant women of the these events have occurred in institutions and it would appear that the police investigations were not carried out as if these rapes had occurred outside an institution. Why was there not an appropriate police investigation carried out and what steps are being taken to ensure the safety of women and girls with disabilities and to protect them from violence and abuse in institutions?

Stig Langvad

Re Article 13, it seems that there are many places in Australian legislation lawyers, courts, etc are put in a position where they can make decisions regarding the legal capacity of persons with disabilities.  What kind of education/training is given to lawyers, to judges, to other decision makers to ensure that they fully understand the right to legal capacity of persons with disabilities?

Re Article 19, one of the major challenges for persons with disabilities to live included in the local community is to be aware of how it is possible to get an apartment, a house, a place to live to be included.  Is the Australian Government or the statistical bureau calculating the numbers or the percentage of possible accommodation for persons with disabilities, not only persons with physical disabilities, but also persons with other kinds of disabilities like asthma, allergies, learning disability, etc? 

It is always a worry when it is stated that there are no institutions in a given location, in this case Tasmania.  Do persons with disabilities have full ability to choose where to live and even if they are dependent on substantial support? And is it possible if you are assessed to belong to a group that is heavily dependent on support, to receive that kind of support regardless of where you want to live, be it in Sydney, Perth, etc and be certain to receive the necessary supports there? 

Carlos Rios Espinosa

In theory there can be a difference between a reservation and an interpretive declaration but in practice this is the same.  An interpretive declaration is a euphemism that you have a reservation to an obligation and do not wish to comply with it.

Re Article 14, with respect of the situation of Aboriginal and Torres Strait Islanders, these are individuals that do not take part in court proceedings, because they are not deemed to have legal capacity and they are not able to stand trial. So often they spend their lives in these prisons and can even die there. 

That means that they are exposed to a lot of other human rights violations, they are at risk of torture, Article 15 of the Convention, persons with disabilities do not have specific services provided within the prison and who are in a stage of legal uncertainty, leads to suffering and to inhuman and cruel integrating treatment. And of course that can make people susceptible to extreme violence.  Is an investigation into the situation of these persons being considered and to engage in immediate measures to ensure that people living in these conditions will receive due process?

Silvia Quan Chang

It is an extreme concern to find out that almost half of the people who are detained without trial are indigenous people, many of them with disabilities. And that various mental health laws permit for this- to be deprived of liberty on the grounds of psychosocial or intellectual disability. Does the State envisage to reform this mental health legislation and ensure it is in accordance with the Convention?

Monthian Buntan

Re Article 11, does Australia have a Comprehensive Plan for disaster reduction that is accessible to and inclusive of persons with disabilities, meaning persons with disabilities are not just recipients of help, but fully participate as stakeholders in disaster reduction?

Re interpretive declarations, does Australia have any long term plans to tackle this problem?

Mohamed Al Tarawneh

Re Article 19, there has been an increasing number of institutionalisation of persons with disabilities which is in contradiction to Article 19. What measures are being taken to align with the Convention?

Re MDGs, what measures has the state taken to integrate the issue of disability in their MDG report? 

Re women with disabilities in prison, are these prisons adequately fit for prisoners with disabilities? And again are they included in all activities?

Lotfi Ben Lallahom

Re Article 20, Australia's report reveals that certain important services are in place providing aid and assistance, and these exist within different governments- does this lead to a certain geographical imbalance and unfairness amongst the regions in Australia?

Laszlo Lovaszy
Re Article 13, there are many measures to accommodate persons with disabilities-  does the system cover the needs of the deaf persons with the provision of sign language. Is it possible for deaf defendants or plaintiffs to have free access to procedures run by a given court without any administrative, financial restriction or additional burden? Is it possible for a deaf person to be selected as a juror?

Hyung Shik Kim
Re Article 16, according to the Commission’s research there are higher rates of violence against persons with disabilities in institutional settings- what is the full extent of this problem and how does the government plan to address this?

Re Article 18, while this may be a delicate issue in view of the interpretive declaration, Australia has been generous in accepting refugees in the past and present- if a person applies for migration or becomes an asylum seeker, would the person would be subjected to the State Party's use of a medical definition of disability in assessment of the application? What constitutes a disability and health condition might be blurred, in fact, the Committee on Economic, Social and Cultural Rights and its Concluding Observations on Australia adopted in 2009 stated that it was concerned that section 52 of the Disability Discrimination Act 1992 exempts migration laws, regulations, policies and practices, from the effects of the Act, leading to negative immigration decisions based on disability or health conditions. Could the delegation comment on that?

Chair

Re Article 13, what reasonable accommodation has been made including in the procedural process to ensure access to justice for persons with disabilities from indigenous and rural communities? 

We have received information that in the Torres Straits, there is a 14% more likely to be detained compared with the rest of the country. 

Re recommendations from the Committee against Torture, in particular about confinement on a long-term basis, confinement using physical, chemical or mechanical means, which we often see includes migrant persons being held in mental health institutions in such conditions, being restrained in such a way, is the government considering ratifying the Optional Protocol to the CAT with a view to designating a national preventive mechanism to eradicate treatment or punishment which is inhuman or degrading?

Delegation’s Reponses 

Regarding the interpretative declarations, the delegation said Australia had taken note of the concerns of the Committee and reiterated that these were not reservations; given the current ‘caretaker mode’ the delegation could not commit to revising them but it was the job of the Committee to judge Australia on its implementation of the Convention in its policies, laws and practices putting aside the fact that Australia has interpretive declarations and it's Australia’s job to abide by the Convention and all its Articles. The delegation cannot make any undertakings in regards to the interpretive declarations, and the delegation stressed that these are declarations and not reservations.  The delegation strongly refuted any implication that Australia does not recognize human rights for all and specifically in regard to people with disabilities.
Regarding legal capacity, the delegation explained that Australia’s Disability Discrimination Act makes it unlawful to discrimination in any area and it is one of the most inclusive pieces of legislation in the world and strongly protective of human rights.  The definition of disability includes past, present and future disabilities and includes behaviours that are a manifestation of disability.  Australia strongly supports the rights of persons with disabilities to exercise their legal capacity and recognises that in some cases people may require support in exercising that capacity.  Australia's position is that decision-making should only occur when it is necessary and subject to appropriate safeguards. For example, substituted decision-making may only be required to ensure that a person is not desiring medical treatment in a case where they are not able to make or communicate a decision about a treatment. 
Guardianship laws are regulated by the state and territory levels. And criminal law is regulated at the state and territory level and each state and territory has a criminal code. So there is no national uniform legislation in place. This has been the model in this regard. 
The States and territory legislation governs situations where a person is unable to make reasonable judgment in relation to matters related to their personal circumstances. So, for example, under Queensland legislation, substituted decision makers can only make decisions on behalf of an adult in relation to a matter that an adult does not have the capacity to decide. An adult may have capacity in relation to some matters but not others, but there is a presumption that every adult has the capacity unless the contrary is established. Capacity is defined under the Queensland legislation as follows. Capacity for a person means if the person is a) capable of understanding the nature and effect of a decision, b) freely making decisions about a matter and c) communicating those decisions in some way. Each jurisdiction in Australia has safeguards in place to prevent abuse, exploitation or neglect. Inform the safeguards in the northern territory include that an adult guardian must act in the best interest in the least restrictive manner and in accordance with their wishes where possible. Adult guardianship is made for limited periods and are subject to review by the courts.  The act requires guardians to assist a represented person to make as many of their own decisions as possible, additionally, there are limitations on the types of decisions an adult guardian can make. Guardians cannot make decisions about medical treatment that is considered major and this includes issues like contraception, sterilisation, termination of pregnancy and any other requiring anaesthetic. These decisions can only be made by a court or tribunal. Adults subject to orders have legal representation in hearings. In addition to the guardianship laws in Australia, there are programmes that will increase supported decision-making by people with disabilities. The South Australian Government recently completed a trial and supported the decision-making service model and the Government is currently getting the decision-making framework. This will be used to facilitate the making of day to day complex decisions by people with disabilities. It was noted that there were specific benefits to the people, including improvement in decision-making skills. 
Disability laws will empower people with disabilities to engage as equal partners in decisions that will affect their lives. This includes the types of support and how they will be delivered as well as the ability to take reasonable risks. 
Through DisabilityCare Australia, a person might have the support that equips them to make their own decision, such as budgeting and training. 
Under the DisabilityCare Australia scheme, people will have the capacity to make decisions that affect their lives. However the legislation underpinning DisabilityCare Australia recognises that some people may not be able to manage this right and may need support in this case. In which case, nominees can be appointed as a last resort. Such appointments shall be justified only where it's not possible for a person to be assisted to make their own decisions. 
Appointments for nominees usually will come about from a person's request and will only be in rare and exceptional circumstances that DisabilityCare Australia will find it necessary to appoint a nominee for a person if it is not requested. Although the appointment of nominees may need to place a limitation on the rights of people with disabilities, it is tempered with the safeguards to ensure that the rights of the persons with disabilities are respected. The measure is proportional and tailored to their own individual circumstances, and all effective and appropriate measures are taken to prevent any abuse. In particular, DisabilityCare Australia has safeguards around who can be appointed as a nominee as well as the duties of the nominee. Failure to do this may lead to suspension and other penalties. These safeguards include the duty to ascertain the wishes of the person and act in a manner that promotes their social well-being. 
In July, 2013, the Attorney General asked the Australian Law Reform Commission to conduct an inquiry into equal recognition under the law and the capacity for people with disabilities. The inquiry considers a broad range of things that identify whether these diminish or recognise the rights of people with disabilities and their ability to exercise legal capacity. 
This requires the Commission to consult with relevant stakeholders particularly the people with disabilities and their advocacy organizations and the Disability Commissioner Mr Graeme Innes has been appointed to work on this inquiry. Any action taken of course will be a matter for the incoming Government. I might add of course that the reference came from discussions with civil society, and that also in particular came out of the civil society report, Disability Rights Now. A

Regarding training for people who may be involved in making assessments about capacity. The Government does not stipulate the training to be provided. Rather the professional development programmes are provided by the national Judicial College of Australia, the judicial administration and the judicial administration of NSW.

Australia was committed to respecting the right to physical integrity and reproductive rights.  Sterilisation was considered to be such an invasive and irreversible procedure that, when the person concerned could not give consent, a tribunal’s decision was necessary, rather than that of a caretaker, family member or guardian.  The Senate Committee has recently inquired into the issue and made recommendations for change.  It will be up to the incoming Australian government to consider whether it will make the changes.  The Senate Committee consulted with the public through written consultations, hearings, and private sessions with persons with disabilities; 91 submissions were received from individuals and organisations which included legal and medical professionals, disability support service providers, disability advocates, family planning services, private individuals, including persons with disabilities, and family members of persons with disabilities. 
The discussions with Persons with Disabilities was facilitated by trained support workers and interpreters.  In addition, the Senate Committee also received correspondence from state and territory courts and tribunals and academic, and public hearings were held in various locations around the country.  The Senate Committee made 28 recommendations: including on education and training about sexuality and relationships for persons with disabilities should be prioritised.  With an emphasis on the reasonable and normal aspirations of people with disabilities regarding their sexuality and relationships. There were also recommendations about better education and training for the medical workforce with respect to sexual and reproductive health needs of people with disabilities and the ethical and legal aspects of informed consent, substituted and supported decision-making. 

The Committee made recommendations about the primacy of capacity and suggested that for a person who has the capacity to consent or to consent where provided with appropriate decision-making support and sterilisation should be banned unless undertaken with that consent. And for persons with disabilities for whom it may be held that they may hold future capacity to consent, including children, irreversible sterilisation should be banned until the capacity exists or it becomes held that the capacity to consent will not develop. 

And there were also recommendations about making uniform laws across all jurisdictions to more consistently protect people's rights. The recommendations were that the courts and tribunals develop information packs and questionnaires. The Committee asked questions about whether the Senate Committee recommended an outright ban on sterilisation. The Senate Committee did not recommend an outright ban as they were of the view that an outright ban of sterilisation procedures denies the rights of persons with disabilities to access all available medical support on an equal basis with persons without a disability. In accordance with Article 25 of the Convention, which States that States Parties must recognise that persons with disabilities have the right of the enjoyment of the highest standards of health without discrimination on the basis of disability. 

The Senate Committee reports that consideration of an outright ban removes the focus of the needs of the individual placing it on generic notions on what is best for people with disabilities as an a homogenous group. The Committee found that where there are no laws for consent, they must be narrowly circumscribed and based on the advancement of the human rights of the person. 

Childhood disability was a key risk factor for child abuse and neglect.  While the responsibility for investigating and responding to abuse and neglect rested with state and territories’ governments, the Australian Government recognised the need for concerted action and a national framework and 12 year coordinated national approach to improve the safety and well being of Australia’s children. Australia had recently appointed a national children commissioner and states and territories had also established statutory offices to advocate for children and to monitor the child protection activities of governmental and non-government agencies.

Regarding support for people with disability applying for migration and refugee visas, the delegation informed that an accessibility plan, training for staff, and a disability action plan were being developed.  A process was being designed to meet the needs of persons with disabilities, for example, in the context of citizenship, including exam and language requirement waivers.  For example, exemptions exist where understanding of the nature of the application is required or they are not required to demonstrate knowledge of the English language. While they are required to take the pledge, the arrangements are made to facilitate this, including use of Auslan interpreters for deaf persons. Those with speech impairments may use other aids. 

Re people with disabilities from a non-English background, one in four of Australia's 22 million people are born overseas.  Australia’s access and equity policy acknowledged that some people experienced discrimination on the basis of more than one vulnerability.  Interpretation services for non-English speakers and sign language were available for agencies and business to communicate with beneficiaries.  The Government also funded several organizations and there were a number of programmes for persons with disabilities which took into account cultural and linguistic diversity or had a high rate of participation.  To maintain focus on persons with disabilities, the Government is supported by the work of the peak migrant organisation called the federation of ethnic communities Council of Australia. It has an advisory counsel. 

In relation to the situation of women with disabilities, there are more than two million women with disabilities living in Australia.  Australia recognised that gender could significantly impact the experience of disability and women and girls faced particular challenges.  Gender equality related programmes considered the needs and experiences of women with disabilities.  A general survey conducted in 2010 showed that people with disabilities or long-term health conditions were 1.2 times more likely to have been victims of violence in the 12 months prior.  

The national plans to reduce violence against women and children recognize that they experience higher levels of domestic violence and sexual assault compared to other women. The national plan aims to improve access to service and enhance service delivery to women with disabilities. Projects under these national plans that focus on women with disabilities include a project called improved service delivery for women with disabilities- stop the violence. This is led by Women with Disabilities Australia and will investigate and promote ways to improve access and response for women and girls with disabilities who experience or who are at risk for violence. Under project under the national plan is respectful relationships projects, such as living safer sexual lives. Peer led crime prevention projects for young people. The programme was developed around key messages about respect, self determination, rights, decision-making, and safety. As well as broader messages about sexuality, sexual health, women's health and relationships. 
People with intellectual disability were included in the programme development. Another project is the find a friend, keep a friend project, which promotes social inclusion and builds the capacity of women living with disabilities to negotiate respectful relationship, recognize abusive relationships and support those who might be at risk of entering into an abusive relationship. 
There are other services and campaigns under the national plan which prevent and respond to women with disabilities, including violence, such as an internationally acclaimed social marketing campaign called the line. This is aimed at young people and encourages them to promote respectful relationships. It has videos and fact sheets and forums that help young people decide where to draw the line between appropriate and inappropriate behaviour in relationships. There is funding for a national telephone counselling service for any Australian that has experienced or is at risk of family violence or domestic violence or sexual assault. The number is 1-800 respect. It is an inclusive free and confidential service that runs 24 hours a day, 7 days a week and has professional services and gives access to women and children for immediate and ongoing assistance. 
There has been accredited training for than 1100 health and allied health workers since July 2011 to better help them understand and give assistance to victims of violence. It is important that people with disabilities who are at risk of family violence are protected and are able to work with police to make an apprehended violence order to make them saver. In the State of new south Wales, there is an act that governs apprehended violence l orders. An apprehended domestic violence order might be needed by a people with disability when they are in a long-term residence in the same facility as the accused perpetrator or where they had a relationship involving dependents or where the relationship is intimate or familial. Police must apply for an interim personal violence or domestic violence order where an offense has been likely to be committed or has already been committed. And the police officer believes that an order needs to be made immediately to ensure the safety and protection of the person.  Where a person has an intellectual disability and does not have a guardian to help them make an application, the reluctance of a person to make an application because of a fear of reprisal does not constitute a good reason for a police officer not to proceed with the application.  Once police have investigated the initiated the application, they will continue to see it through and appear in court to seek the final order.  In 2011, the Government amended the family law act to ensure that the safety of children is prioritised in parenting matters. They have changed the definition of family violence and abuse to have a temporary understanding of what that is, by clearly setting out what behaviour is unacceptable, including physical and emotional abuse and the exposure of children to violence for the best interests of the child to be paramount in family law production. The family Law act states that the primary consideration in determine determining what is in a child's best interest are, a) the benefit for the child of having a meaningful relationship with both of its parents. And b) the need to protect the child from physical and psychological harm from being subjected to, or exposed to abuse, neglect or family violence. 
And the act says in applying these consideration, the court must give greater weight to the safety of the child.  

The family law act does not establish any separate rules for people with disabilities. The capacity of parents with disability to provide for the needs of their child is assessed on the basis of the same laws as parents who do not have a disability. 
The Australian Government recognises that people with disabilities may require support in providing care for their children and the Australian Government has a family support programme that provides integrated early intervention and prevention services for family, particularly vulnerable or disadvantaged family, to improve child well-being, development, safety and family function. This includes a programme called healthy start, which is funded to increase the service and capacity to better support parents who have learning difficulties and their children. One of the initiatives in this programme is called parenting young children and it is a comprehensive advice and parent training programme for parents who have learning difficulties and their young children.
Effective access to justice for persons with disabilities was crucial to ensure that their rights were respected.  Measures were in place to provide alternatives for sentences for people with disabilities who were considered to be unfit to be tried, as well as alternatives to prison for indigenous persons with disabilities. In 2010, the national justice Department issued guidelines and best practices in the diversion and support for persons with mental illness. Those guidelines provide guidance on approach to establishing support programmes in the community, including collaboration, communication and coordination, and speaking to deliver a single system of experience where possible, that community safety is not compromised.  Human legal rights are protected and participation by people with mental illness and their families and careers ensure sustainability.  
Under the national disability strategy, the Australian Government works together towards more effective responses under the criminal justice system for people with disabilities who have complex needs and heightened vulnerability.  There is also a focus on indigenous persons: in correction facilities in the Northern Territory, there is an elders visiting programme which encourages elders to visit prison as a support mechanism that builds cultural resilience and it helps aboriginal people and people with disabilities. Most indigenous Australians in prison have some form of disability, mental ill health or hearing loss. 
The National Disability Strategy 2010 - 2020 has six priority outcomes, one of which is ensuring that people with disabilities have their rights upheld and protected in proceedings. 

This including the state and territory Governments to develop strategies to improve the experience of people with disabilities with heightened vulnerability to come into contact or who are at risk of contact with the criminal justice system has alleged victims, and witnesses of crimes and they are here to support the needs of People with Disabilities who come in contact with the criminal justice system. 

Generally where someone is detained for community safety purposes, or has not been convicted, these people are placed in specialised facilities where these are available. In Tasmania, persons who are deemed unfit to plead or are not guilty by reason of mental illness, where a court ordered detention, they are held in a secure mental health facility irrespective of disability type for the specific purpose in 2006. The Australian Government is establishing two new centers to house the people with cognitive disabilities who were accused of a crime but deemed unfit to stand trial. This will provide a security environment as an alternative to prison and they are expected to open in December 2014. 
Different diverse and support measures exist throughout the criminal justice system. For example, unfit to plea provisions ensure that where someone is not able to understand the charge or the nature of the court proceedings, no plea can be taken and the trial cannot proceed.  Relevant mental health legislation is then triggered. 
Programme supports also exist to improve the situations for people with disabilities in contact with the criminal justice system. So, for example, in NSW support includes the provision of supported accommodation services and clinical support for people with disabilities and the correctional facility at a high risk of re-offending. The territory and state laws mandate that reasonable accommodations be provided. Access to building standards applying to prisons, and these require that the ratio of accessible cells are built, including a pathway to travel from the principle entrance of the cells and that common areas within prisons are also accessible.  

States and territories have also been taking measures to make the courts more accessible. For example, courtrooms are using audio and visual conferencing for the appearance of people with disabilities.  They also facilitate the use of augmentative and alternative modes of communication, such as Auslan interpreter services, computer technology communication devices, or other communication aids.  Court documents provided in alternative formats, including large print, audio or electronic format and hearing loops and infrared devices for people with hearing impairments. 
Re ratification of the OPCAT, it is Australia's policy that it will not take action more generally to bring a Treaty into force until more legislation has been passed, and a bill has been introduced within the Australian capital territory in Australia to bring this into effect as well as in the northern territory. So, ratification is moving and progressing in Australia. 
Re jury service, each state and territory court system in Australia operates independently and there are different approaches to convening juries in different jurisdictions. Generally, people with disabilities are able and welcome to serve on juries in Australia, provided that had they are assessed as being able to perform the inherent requirements of the role. The courts must have recourse to the disability discrimination act in making those decisions. In the federal court, at a national level, a person cannot be on a jury if they are assessed as not being entitled to vote. Efforts are being made to ensure that people with disabilities are provided with the supports that will enable them to participate in juries. For example, in NWS, all the district and Supreme Courts are wheelchair accessible, hearing assistance technology is available, and documents can be photocopied in large format to assist jurors with hearing or vision impairments. A training course is rolled out to court officers regarding flexible arrangements and is technology to assist jurors. The delegation cannot answer the Committee’s question about an example of a deaf person serving on a jury. 


Efforts were being made to improve the provision of accessible housing including both mainstream and supported accommodation and, since 2003, there had been a significant decrease in the number of people with disabilities in institutional accommodation and over the period there had been a 45 per cent growth in accommodation in other community settings.  DisabilityCare allowed persons with disability to be able to determine their best interests and to have choice and control over the planning and delivery of assistance and support, including the ability to take reasonable risk and to select the support that best met their needs and preferences.

The Government had strategies to ensure that Government organizations complied with content accessibility guidelines 2.0 level A by December 2012 and AA by the end of 2014.  Funding was provided for Braille and captioning and the NICAN website had been created to provide accessible information online on recreation, tourism, sport and the arts for people with disabilities.  There were additional measures to ensure access to information on emergency preparedness for persons with disabilities.  

Questions on Articles 21 – 33

Ana Pelaez Narvaez

A follow up question about a report of the rape of five women that occurred in institutions-  why did the police drop these five cases, why didn't they follow the same procedure that they would have followed if a rape had occurred to anyone else in the country and to conduct an appropriate investigation?

Re Senate’s inquiry into forced sterilisation, amongst these 91 consultations or sources of input, did the Senate consult with women with disabilities? Is there an understanding of the impact and effect of non consensual sterilisation and how it affected them directly?

Re Article 23. which DPOs representing children with disabilities were consulted as part of this process to draw up the national childhood plan and in the design process for this plan being drawn up by the children's Ombudsperson? 
Re Article 29, is there an advisory council which exists for women and how many women with disabilities are part of this advisory council?  How do you ensure participation of women with disabilities in decision making posts at the national level and also state and territory levels?

Re budget and financing to DPOs – when you convert the figures cited into euros, this does not seem to be a budget to do much with, how can it suffice for example for the specific organisation, Women with Disabilities Australia (WWDA), to provide services for violence prevention against women with disabilities- how can they provide that service with such a limited budget?  How will the government ensure that programmes for persons with disabilities receive the same level of funding as other programmes provided in other areas?

Carlos Rios Espinosa

Follow up question: Is there a clear figure of the number of Torres Strait Islander prisoners who are there without being formally sentenced?

Re Article 30, is there a national policy on ensuring accessible tourism- is it obligatory that hotels ensure that a certain proportion of their rooms are accessible as well as cultural events, concerts, shows, etc. Is there provision of sign language interpretation for plays and performances?

Safak Pavey

Re Article 21, sign language and captioning is not available and accommodated on a widespread basis and sign language is not recognized as an official language along- are there plans to officially recognise these languages and make information available for deaf persons, deafblind persons, hard of hearing persons, etc?

Re Article 27, 2004 Senate inquiry into poverty and financial hardship which show almost half the wages for women with disabilities in comparison with men with disabilities.  Are there any plans in the near future to close this gap also given that the National Disability strategy does not say anything per se on this?

Re Article 29, there is little activity of persons with disabilities in political life in particular at the state and federal levels, are there any plans or encouraging policies or funds made available or campaigns to overcome this?

Re Article 32, Australia’s resettlement programmes in cooperation with UNHCHR, there is a maximum amount of funds indicated for medical attention and treatment if a refugee has a condition and a case may be denied on this basis, could the delegation provide more information on that?

Monthian Buntan

Re standard on accessibility – is there any key indicator of achievement so it could be used as a model to monitor the progress Australia has made, rather than information on the policies/standards/guidelines adopted?

Re Employment – sheltered workshops were renamed as Australia disability enterprises – but still DPOs do not find them to be any different from sheltered workshops – is there any long term plan to decrease sheltered workshops and replace them with open employment such as the disability employment service which is viewed more favourably by the disability community? For example, for persons with intellectual disabilities, only 11% have been enjoying open employment opportunities, whereas up to 67% are either unemployed or do not seek employment, and 21% are working in sheltered workshops.  Where do you draw distinction between open employment, supported and sheltered employment and how will this be addressed?

Re Article 30, Australia is a multicultural society – how many efforts have been made to preserve the cultural identity of persons with disabilities, re Article 30(3), deaf culture – one South Australian local deaf association cannot afford to maintain their own building and decided to sell it.  Is there any attempt by state or federal government to support them to retain such cultural building?

Re Article 33, how does the government involve DPOs in the monitoring mechanism both from the government perspective as a national focal point and the independent monitoring bodies? 

The delegation has stated that it provides funding support to DPOs – there are some concerns that the movement of indigenous persons with disabilities are disproportionately underfunded, how are they recognised and being included?

How do you make a distinction between service providers and DPOs when they are involved in the monitoring mechanism?

Laszlo Lovaszy 

Re Article 29, the state documents put forward that only one registered medical practitioner can eventually deprive the rights to vote on the basis of unsound mind.

What safeguards are available to prevent serious abuses on the right to vote?

Edah Maina

We have yet to hear about the bills and instruments which are compatible with the CRPD.

Re Article 25, are persons who experience mental health crises recognised as persons with disabilities in Australia? Do they have an organisation of persons with psychosocial disabilities and are they consulted by the government on matters related to measures such as the use of restraint? Does the government provide funding to any such organizations of persons with psychosocial disabilities if they do exist?

What bill or law in Australia provides for restraint whenever is necessary as has been explained to us?

Re Article 26, are there plans to transition from the medical model of habilitation and rehabilitation services to the human rights model?

Re Article 30, regarding South Australia’s deaf association- how does the government support linguistic identity, including sign languages and deaf culture?

Re Article 32, disability inclusive development, what is the government’s position regarding different articles of the Convention are extended to funding, or whether it is neutral to ensure that countries which have not made similar declarations as Australia can receive disability inclusive development aid.

Diane Mulligan
Re Article 31, what are the mechanisms by joint focal points to coordinate collection of data to measure data and monitor progress across government and how persons with disabilities participate in this process?

Re multiple discrimination, in particular against indigenous Australians with disabilities, does the government collect data on the number of persons with disabilities in Aboriginal communities across the country –if so, what is this data? if not, is this being envisaged and how?

How many Aboriginal persons with disabilities are indefinitely detained in prisons across all jurisdictions in Australia

How is it planned to comprehensively resource the indigenous disabled peoples’ organisations so they may engage in outreach work and to build the capacity of a social movement? 

Hyung Shik Kim 

Re Article 32, in what other parts of the world, besides the Pacific, is the Australian government working to implement disability inclusive development? What specific data can be put forward to show the qualitative difference that the Australian government programme has made so far?  What measures are being taken to ensure the participation of Australian DPOs to implement disability inclusive development?

Damjan Tatic

Follow up question re the 1800 line – in the context of Article 21 – is there sign language interpretation and for persons with intellectual disabilities to reach plain language services?

Re Article 27- what is the percentage of persons with disabilities working in sheltered employment and percentage of those working in the open labour market?

Re Incentives to employ persons with disabilities, what amounts of money have been spent to subsidise wage schemes and the employment assistance fund?  And due to the austerity and financial crisis – have there been impact re incentives for employers to recruit persons with disabilities?

Stig Langvad

Re Article 27, what kind of obstacles have you discovered on your way to change from sheltered employment to supported or open employment since it seems that the government is moving in the wrong direction?

Re Article 29, are there exclusions from the right to vote? What kind of supports, what kind of information, what kind of initiatives have been taken to make sure that all persons with all kinds of disabilities are encouraged to enroll to become voters? Is it true that if one is not able to vote, then it is impossible to become a member of a jury?

Are there persons who because of their disability, perhaps psychosocial disabilities, are in a position where they often get longer prison sentences and through that indirectly are actually deprived of the right to vote?

Re Article 33, what are the reasons behind not establishing a focal point or several focal points for the implementation of the CRPD at the federal level? Why has government not established a monitoring mechanism in accordance with Article 33(2) that is in full compliance with the Paris Principles?

Why do organisations of persons with disabilities from Australia have the impression that they have not been fully included in the monitoring process or in the implementation at all levels- is it because the government is not consulting with them or because they are not sufficiently supported? 

Lotfi Ben Lallahom

Re Article 33, given the fact that Australia is a federal state, how does the government intend to assess the various programmes and strategies that exist in the future in order to ensure that you can implement the recommendations of the Convention?
Mohamed Al Tarawneh

Re Article 32, Australia can play a major role in raising awareness of the CRPD to countries which receive development aid from Australia.

Chair

Re Article 24, do quality indicators exist?

Re Article 28, do immigrants and indigenous persons with disabilities enjoy pensions in the same amount as persons with disabilities from other segments of society?
Delegation’s Responses 

The delegation said that the Government had made great efforts to improve the situation of persons with disabilities regarding employment.  Persons with disability were recorded on human rights database; they were underrepresented in the public services, as had been noted by the Australian Government; for a variety of personal and privacy reasons people may decide not to disclose disability-related information.  There was a strategy to promote the employment of people with disabilities in public services and a diversity council had been recently created to bring visibility to diversity issues and promote best practices, including regarding inclusion of persons with disabilities. 
The Australian public service has a strategy to increase its employment of people with disabilities. Responsibility for promoting the employment of people with disability is shared across the whole of the public service, and there is an Australian public service disability employment strategy. It aims to strengthen the APS as a disability confident employer and to improve the experience of the employees with a disability. It includes 19 initiatives grouped under four main themes. Improving leadership, increasing agency demand for candidates with disability, improving recruitment processes to enable more candidates with disability to enter the Australian public service, and fostering inclusive cultures that support and encourage employees with a disability. There is a scheme adopted from the UK – the guaranteed interview scheme which also offers a guaranteed interview for people with a disability, and therefore increased promotion opportunities by advancing people with a disability inside the APS recruitment processes when certain criteria are met. 

Australia is committed to ensuring that people with disability receive opportunities to reach their potential by participating in the community and the open workforce. The Australian Government believes that people are better off working if they are able to, rather than relying on income support.  The Australian Government provides services to assist people with disability to find and maintain employment.  There are several private sector support schemes, these include disability employment services to provide and deliver services and support to assist people with disability to find and maintain a job. 
Re Australian disability enterprises, many are transitioning towards a social enterprise model employing people with disability and people without a disability. And funding for supported employment has expanded to be more than 217 million this financial year. 

Numerous questions had concerned issues about the consultation process with civil society; the delegation stressed that persons with disabilities were not forgotten and were part of key decision-making through consultations.  Extensive consultations had taken place in the context of the national disability strategy, the national disability implementation reference group which was focused on providing advice, the group comprises equality representation of the members of the national people with disability and the care Council and the national organization for people with disabilities, their careers and families. And each jurisdiction also has its disability advisor party. Individual Government Departments have Protocols to improve consultation with people with disabilities. A number of Commonwealth agencies are committed to develop clear and practical Protocols for engaging effectively with people with disability and feedback will also be sought from other stakeholders including families, careers and other organizes as part of progress in this regard. 

The Australian Government committed funds for representatives to attend key International forum. The Government also funds several national disability peak organisations to advocate for people with disability and communicate between Government and the community on social policy issues affecting people with disability.  
Regarding the house in South Australia at 262 south terrace- this was the original home to the Royal South Australian Deaf Society, now known as the deaf can do building. The property at 262 has been described as a spiritual second home, providing services and support to the deaf community in South Australia. The delegation’s understanding is that the concern relates to possible sale of the building rather than necessarily reduction of services to people with disability/- it is about the loss of a building which has emotional significance to some members of the community. Nonetheless, this matter has been referred to the South Australian Minister for Disabilities, who is the responsible minister- as of last night they had not responded to that issue but it has been referred to the relevant minister for consideration. 
With regards to voting and political life, the delegation noted that Australia’s system of compulsory voting maximised participation and that a number of measures were taken to facilitate voting and ensuring accessibility, such as large print, Braille, Australian sign language, plain English and easy English. The Commonwealth electoral act excluded persons incapable of understanding the nature and significance of voting, but there were numerous avenues to challenging such a decision including merits review under the electoral act, the disability discrimination act and the administrative decisions judicial review act or approaching an ombudsman. A person serving a full time prison sentence of less than three years can enroll to vote and vote in federal elections. A person serving a full time prison sentence of more than three years can remain on the electoral roll and vote when they are released from prison. The Australian Law Reform Commission inquiry into equal recognition before the law and access to justice for people with disabilities, has also been asked to consider all relevant Commonwealth law and frameworks that impact on the recognition of people with disability before the law and the exercise of legal capacity. This includes a specific request to consider electoral matters. 
Australia’s approach to disability was based on functional impairment and not on medical diagnosis, which meant each person was dealt with in their own merits and the way they experienced disability.

Closing Remarks

Graeme Innes, Disability Discrimination Commissioner, Australian Human Rights Commission

Australia is a developed country with a strong economy and continued commitment to human rights. It's therefore absolutely appropriate that this expert Committee should have high expectations in regard to Australia's compliance with the disability Convention. 
Australia has made significant progress towards compliance with its Convention, however, there is much still to do. I will highlight some areas which the expert Committee may wish to consider. Here are some overall indicators; 

the four million Australians with disability are among the most disadvantaged groups in Australian society. Almost half live in or near poverty, 45% according to OECD figures.  Gross weekly income is about half of that of people without disability. And this marginalisation impacts particularly on Aboriginal people and consideration is needed to address this. Labour force participation rates remain lower than for people without disability, around 30% lower. Unemployment rates are significantly higher for people with disability. Also for many people with disabilities, the participation costs are much greater. These issues flow into participation in education and training. Secondary school completion rates for people with disabilities are about half those for people without disability. 
The national disability insurance scheme will have a profound impact when it will be fully operational- it is a much needed and excellent reform but alone it will not solve these problems. 

People with intellectual and cognitive and psychosocial disability are underrepresented in our systems, and some remain in jail for long periods of time without being convicted of trims. This is particularly true of aboriginal people. Further, some victims of crime who are people with disabilities do not receive justice as the matters do not go to trial. The lack of disability awareness training and of available special measures are some of the reasons for these barriers, the Commission is carrying out investigations in this area and will propose principles for best practice in our justice systems by the end of this year.

In Australia, people with disabilities experience significantly higher levels of violence, exploitation, abuse and neglect. Women with disabilities face increased risks, as do those in institutional settings.  

The Australian Human Rights Commission shares the concerns of the Committee and civil society regarding Australia's interpretive declarations of the Convention. The Commission is concerned that the presence of these declarations could negatively impact on the full enjoyment of the rights and freedoms contained in the Convention by people with disabilities. The Commission will encourage the incoming Government to remove these declarations. However, the expectation of the Commission as described by the Ambassador this morning is that human rights set out in these Articles may currently be enjoyed. 
In this context, it is important for the Committee to recognise that there is progress in promoting supported decision-making and moving towards the eradication of solution and restraint practices. The inquiry into legal barriers for people with disability will examine restricted practices, parenthood and family law, supported and substituted decision-making, disability services and support, giving evidence and medical treatment. The Australian Law Reform Commission is to consider International laws and legal framework, and as a member of that inquiry, the Commissioner will ensure that the inquiry turns its mind to the question of the interpretive declarations.  The national mental health Commission has recommended that action be taken to reduce the use of involuntarily practices and work to eliminate isolation and restraint. There is also a proposed national framework for reducing restrictive practices, and a recognition amongst policymakers of the need to move toward the ultimate eradication of restrictive practices.

The Commissioner expressed satisfaction for having been able to participate in the dialogue and to present the Commission’s independent views and thanked the Committee for this opportunity.

Head of delegation, Ambassador Peter Woolcott

The Ambassador commended the Committee for holding Australia to a high standard.   Australia was proud of its record under the National Disability Strategy and DisabilityCare was among initiatives that clearly demonstrated the commitment to promoting and protecting the rights of persons with disabilities.  Australia recognised that women, children and indigenous Australians with disabilities may face multiple intersecting disadvantages and steps to ensure the specific needs of these vulnerable groups were being considered.  The Convention underpinned much of Australia’s work and human rights legislation ensuring compatibility with the Convention was actively considered when new laws were introduced in Parliament.  He thanked the Chair, country rapporteur and the Committee for their highly focused questions and extended thanks to the DPOs of Australia who keep the government moving in the right direction.

Chair
The Chair welcomed the recognition by the Australian delegation that the bar should be set high for Australia as a developed State and noted that the Committee had been meticulous in this regard.  She recognised the contributions from Committee Members and the participation of civil society and closed the meeting.

* This summary compilation is provided by the IDA secretariat and is not an official record of the proceedings.  The review was webcast live with English and Spanish audio as well as international sign interpretation.  The videos have been archived at � HYPERLINK "http://www.treatybodywebcast.org/category/webcast-archives/crpd/" ��http://www.treatybodywebcast.org/category/webcast-archives/crpd/� 
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